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INTRODUCTION

In a 1992 letter to the New York Times, a man named Paul
Lewis referred to genetically modified (GM) crops as "Frankenfood," and wryly suggested it might be "time to gather the villagers,
light some torches and head to the castle."' Little did Lewis know
* Assistant Professor of Law, Haramaya University, Ethiopia. J.D. 2008, University of Southern California; LL.M. 2010, University of Washington. The author
wishes to thank Professor Roy Prosterman for his helpful comments and ideas.
1. Paul Lewis, Letter to the Editor, Mutant Foods Create Risks We Can't Yet Guess;
Since Mary Shelley, N.Y. TIMES, June 16, 1992, http://query.nytimes.com/gst/full1
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that his neologism would become the rallying cry for activists
around the world protesting the dangers of genetic engineering.
The environmental activist group Greenpeace made great use of the
"Frankenfood" epithet in their anti-GM campaigns of the 1990s,
though they have since backed away from the word and the hardline
stance it represents. But genetically modified crops, like Dr. Frankenstein's legendary creation, continue to be sadly misunderstood.
Does genetic engineering really create dangerous mutant
foods? Or is it a benign technology that offers the promise of improved crop yields, decreased pesticide use, and even drought resistance to help poor countries cope with climate change? The latter
position is most often associated with the United States, where over
80% of corn, cotton, soybeans, sugar beets, and canola is genetically
modified.' On the other side is the European Union, where a new
GM potato-only the second GM crop ever to be approved for cultivation in the EU-set off a wave of controversy last year, despite being intended for industrial use and not human consumption.' Developing countries are often caught in the middle, trying to create
effective regulatory systems with activists, non-governmental organizations (NGOs), and scientists all making different (and often contradictory) claims about GM foods' safety and utility. Frequently lost
in the heat of the debate is one simple, remarkable fact: People have
been eating GM foods for well over a decade, without a single case
of demonstrated harm to human health.'
Section II of this paper offers a brief historical overview of agricultural innovation, including the Green Revolution and the intro-

page.html?res=9EOCEODD153AF935A25755COA964958260&scp=2&sq=mutant%20
foods%20create%20risks&st=cse.
2. See Paul Voosen, Ghost of 'Frankenfood' Haunts Europe, N.Y. TIMES (Oct. 21,
2009), http://www.nytimes.com/gwire/2009/10/21/21greenwire-ghost-of-frankenfood-haunts-europe-55309.html?scp=1&sq-ghost%2Oof%20frankenfood&st-cse (quoting
Marco Contiero, Greenpeace's European GM policy director, as saying, "We haven't used the word 'Frankenfood' in many years . . . We're trying with all our
means to have a broader debate and a more serious debate.").
3. See Elizabeth Weise, Genetically Modified Foods Get U.S. Traction, Global Debate,
USA TODAY (Mar. 16, 2010), http://www.usatoday.com/tech/science/2010-03-17BiotechI7_cvN.htm?loc=interstitialskip.
4. Leo Cendrowicz, Is Europe Finally Ready for Genetically Modified Foods? TIME
(Mar. 9, 2010), http://www.time.com/time/business/article/0,8599,1970471,00.html?
xid=rss-topstories.
5. Jose Falck-Zepeda, Anthony Cavalieri, & Patricia Zambrano, Delivering Genetically Engineered Crops to PoorFarmers:Recommendationsfor Improved Biosafety Regulations in Developing Countries, IFPRI POL'Y BRIEF, Dec. 2009, available at
http://www.ifpri.org/sites/default/files/publications/bp014.pdf.
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duction of genetically modified crops in the latter half of the

20

'

century. Section III discusses some of the potential effects of genetically modified crops on human health and the natural environment.
Section IV describes the popular and media response to GM technology, as well as regulatory responses in the United States, European Union, and at the international level. Section V attempts to
portray some of the issues and controversies surrounding GM crops
in the developing world, using examples from the cases of GM eggplant and cotton in India, the development of a nutritionallyenhanced GM rice variety to combat Vitamin A deficiency, and future problems related to global climate change. Finally, Section VI
concludes that the risks and benefits of GM technology must be
considered within the larger context of the global commitment to
fighting hunger and poverty.
For the purposes of this paper, the terms "genetic engineering,"
"genetic modification," and "gene-splicing" are used interchangeably, as they are typically used this way in both popular and academic
writing.
II.

NEW CROPS: INNOVATION AND SUSPICION

A. Tinkering with Plants
Humans have been experimenting with plants for thousands of
years. Many of our common crops-including rice, wheat, corn, and
beans-cannot reproduce themselves without human help, because
we have altered them over the centuries to make them better at
producing food for us.' However, despite the myriad advantages of
improved agriculture, people throughout history have often been
suspicious of new foods and new production methods.
For example, those new GM potatoes mentioned in Section I
are really just the latest incident in a centuries-long European potato
controversy. The potato was originally brought to Europe from
South America by the Spanish, but the long European summer prevented the growth of large tubers, and Europeans spent the next
250 years growing potatoes solely as ornamental bushes.' In the late
18th century, Europeans still believed that potatoes caused "leprosy,

6. See

NINA

V. FEDOROFF & NANCY

MARIE BROWN, MENDEL IN THE KITCHEN:

SCIENTIST'S VIEW OF GENETICALLY MODIFIED FOODS

7.

Id. at 45.

233 (2004).

A
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cholera, scrofula, rickets, and tuberculosis,"' as well as ruining the
soil.' An intrepid Frenchman, Antoine Augustin Parmentier, tried to
convince his countrymen to plant potatoes so that food would be
available when the wheat harvest failed, but the bad harvest and resultant famine of 1789 showed that the French were more ready to
revolt than eat potatoes.'0
Likewise, the practice of grafting-inserting part of a desirable
fruit tree into the growing part of another tree-was condemned by
many early Americans as "unnatural."" John Chapman, the man
popularly known as Johnny Appleseed, held that it was "wicked to
cut up trees that way," and forbade the recipients of his seeds to use
them for grafting." Fortunately for the American fruit industry, this
view did not prevail. Without grafting, we would not have seedless
oranges (because of the difficulty of growing a tree from a seedless
fruit), a consistent fruit crop (because sexual reproduction yields unpredictable offspring), or the countless new fruit varieties that have
been developed through experimental grafting by plant breeders."
Grafting, however, is only one of the multifarious ways that
humans have learned to tamper with plants. In the 1950s, scientists
developed the technique of tissue culture cloning, which is now used
to produce all of the stunning varieties of orchids available in grocery stores." Tissue culture also produces large numbers of mutations (a phenomenon known as "somaclonal variation"), making it
extremely useful for generating new plant traits.' As with any other
scientific method, tissue culture techniques are constantly being
adapted and refined. One recently developed culturing method for
obtaining new rice mutations involves chilling the flowering tips of
rice plants, disinfecting them with alcohol and Clorox, incubating
them, irradiating them with gamma rays, and then growing them in
test tubes, a greenhouse, and finally a field." These new mutant va-

8. The word "tuberculosis" comes from the Latin "tuberculum," or small tuber,
because of the characteristic small nodules found on patients' lungs. It is not difficult to imagine how Europeans came to associate the disease with eating potatoes.
See "Tuberculosis," AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th
ed. 2004), available at http://dictionary.reference.com/browse/tuberculosis.
9. FEDOROFF, supra note 6, at 23.
10. Id. at 23-24.
11. Id. at 52.
12. Id. at 52-3.
13. See id. at 53.
14. Id. at 11-12.
15. FEDOROFF, supra note 6, at 15.
16. Id. at 14-15.
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rieties of rice may not be "natural," but they are "conventional" in
the sense that they are not considered to be genetically modified
and do not require any special treatment or regulation."
The astute reader may have noticed that the tissue culture
method described above contains an additional mutation-inducing
step-irradiation. The practice of treating plant parts with radiation
or carcinogenic chemicals in order to induce mutation is known as
"mutation breeding."" Over 2,250 new mutant plant types have
been developed in the past 70 years." Popular examples include
Calrose 76 (a staple of California rice growers), triticale (a rye-wheat
hybrid good for making flour), Creso (Italy's most popular wheat for
pasta-making), and seedless watermelon.2" As with tissue culture
cloning, mutation breeding is considered a "conventional" plant
breeding practice, and it's genetically altered products may be field
tested and sold "without governmental oversight or strictures."2'
However, recent research indicates mutation breeding may cause
more extensive changes to a plant's genome than genetic engineering; researchers concluded "that safety assessment of improved
plant varieties should be carried out on a case-by-case basis and not
simply restricted to foods obtained through genetic engineering."2 2
For many people, the assertion that GM crops are inherently no
more risky than some non-GM crops raises a question: Can "conventional" crops be unsafe? The answer is an unambiguous "yes." The
copious natural defense mechanisms of plants include a striking variety of toxic chemicals, of which we consume roughly 5,000 to
10,000 per day. In general, plant breeding methods have selected
and bred for minimal concentrations of these toxins, but the unpredictable genetic reshuffling of conventional breeding can sometimes
raise toxin levels unexpectedly. This was the case with one variety of
pest-resistant celery, which gave agricultural workers rashes and
turned out to have unusually high levels of carcinogenic psoralens."
17.
18.

Id. at 15.

PAMELA C. RONALD & RAOUL W. ADAMCHAK, TOMORROw'S TABLE: ORGANIC
FARMING, GENETICS, AND THE FUTURE OF FOOD 88 (2008).

19. Id.
20. FEDOROFF, supra note 6, at 16-17.
21. Id. at 18.
22. Rita Batista et al., MicroarrayAnalyses Reveal that Plant Mutagenesis May Induce
More Transcriptomic Changes Than Transgene Insertion, 105 PROC. NAT'L ACAD. SC.
3640 (Mar. 2008).
23. Channapatna S. Prakash, The Genetically Modified Crop Debate in the Context of
Agricultural Evolution, 126 PLANT PHYSIOLOGY 8, 12 (2001).
24. Id.
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Similarly, the newly developed Lenape potato had to be pulled from
production when it was found to contain extremely high concentrations of solanine, a neurotoxin."
In addition to their natural plant toxins, conventional crops
may also carry dangers from pathogenic bacteria or parasitic fungi.
Corn, for example, can develop unsafe levels of fungal toxins when
pests attack the crop and bore into the ears." The borers leave holes
that can provide an ideal habitat for fungi like Fusarium and Aspergillus, which in turn produce harmful toxins (known as "mycotoxins")
that can lead to cancer and neural defects in humans." Studies of
the European corn crop have estimated that average mycotoxin levels are nine parts per million-nearly five times higher than the
maximum recommended by the World Health Organization
(WHO). "
B. The (Original) Green Revolution
In 1943, the Mexican government and the Rockefeller Foundation collaborated to form the Office of Special Studies, with the goal
of improving the yields of Mexican staple crops." By 1948, Mexico
was self-sufficient in corn production for the first time since its independence, and by the 1960s, total Mexican corn production had
tripled." A parallel wheat program, led by American scientist Norman Borlaug, was similarly successful-Mexico was self-sufficient in
wheat production by the mid-1950s, and yields continued to rise
dramatically over the next several decades." In 1961, the Rockefeller
and Ford Foundations collaborated with the government of the Philippines to form the International Rice Research Institute, which
(along with research at China's Academy of Agricultural Sciences)
produced new rice varieties that boosted yields across Asia and
Latin America."
This tremendous growth in third world agricultural productivity
came to be known as "The Green Revolution," a term originally
25. Id.
26. JENNIFER A.

THOMSON, SEEDS FOR THE FUTURE: THE IMPACT OF GENETICALLY

MODIFIED CROPS ON THE ENVIRONMENT

27. Id.
28. Id.
29. GORDON

26 (Cornell Univ. Press 2007) (2006).

CONWAY, THE DOUBLY GREEN REVOLUTION: FOOD FOR ALL IN THE

TWENTY-FIRST CENTURY

30. Id. at 4748.
31. Id. at 48-49.
32. Id. at 51-57.

47 (Cornell Univ. Press 1998) (1997).
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coined by William Goud, then-head of the U.S. Agency for International Development (USAID)." Though "green" is often used today
to describe something environmentally beneficial, its use at the time
conjured images of verdant, productive farmland.' The image was
an apt one-global harvests tripled between 1950 and 1990, and the
widespread famines predicted by doomsayers like biologist Paul Ehrlich did not come to pass."
The remarkable gains of the Green Revolution, however, do
not tell the whole story. For one, the Green Revolution's improved
crops rely heavily "on high inputs of water, capital, and chemical
fertilizers and pesticides," leading many critics to question the sustainability of such farming methods.' In the words of one expert, we
may be "starving our descendants" in order to feed ourselves." In
the U.S., for example, farms across much of the Midwest have long
relied on the massive Ogallala Aquifer for irrigation, but this nonreplenishing water supply will be gone within a few decades if present rates of depletion continue."
Also, the steady yield increases that characterized the Green
Revolution have slowed in recent decades, indicating that we may be
reaching the limit of these technologies." Global grain harvests grew
.5% per year on average during the 1990s, compared with 2.1% per
year during the period of 1950-1990 (the height of the Green Revolution)." Over the twentieth century, scientists and plant breeders
raised the harvest index (the ratio of grain weight to total plant
weight) of many crops from around 0.25 to nearly 0.5, but 0.6 or
0.65 may be the biological limit-plants still need their leaves and
roots in order to grow." Similarly, plants can only absorb so much
fertilizer before the soil begins to lose organic matter, lowering its
nitrogen-holding capacity and causing excess nitrogen compounds
to run off into rivers and groundwater.
33. Id. at 46.
34. CONWAY, supra note 29, at 46.
35. RICHARD MANNING, FOOD'S FRONTIER: THE NExT GREEN REVOLUTION 4
(2000).
36. Id. at 5.
37. Id. (quoting Timothy Reeves, former director general of the International
Center for the Improvement of Wheat and Maize, the research institute that grew
out of Norman Borlaug's work in Mexico).
38. Id. at 9.
39. Id. at 5-6.
40. MANNING, supra note 35, at 4-5.
41. Charles Mann, Reseeding the Green Revolution, SCIENCE, Aug. 22, 1997, at
1038, 1042.
42. Id.
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C. The Introduction of Genetic Modification
In the early 197 0s, geneticist Stanley Cohen and biochemist
Herbert Boyer discovered a mutual interest in taking apart DNA
and putting it back together again." Boyer's lab had isolated an important pair of enzymes-one could cut strands of DNA apart, and
the other could "glue" them together." Cohen, who was doing work
at Stanford with tiny rings of bacterial DNA called "plasmids,"
realized that Boyer's enzymes could be used to cut open one plasmid and glue a piece from another plasmid inside." The shuffled, or
"recombinant," DNA could then be put back into bacteria, and the
scientists would see if the bacterial cells expressed the newly inserted
genetic trait." For their experiment, they chose to glue in a piece of
plasmid that conferred resistance to a specific antibiotic; if the test
bacteria survived exposure to the antibiotic, they would know that
the foreign piece of DNA had been taken up and integrated into the
bacteria's DNA."
The simple methods pioneered by Cohen and Boyer came to be
known by a number of terms, including "gene-splicing," "genetic
engineering," and "molecular cloning."" The two scientists called
their new creations "chimeras" in honor of the mythological Greek
monster with a lion's head, goat's body, and serpent's tail, and because, as Cohen wrote, they "were the molecular counterparts of
hybrid plant chimeras produced by agricultural grafting."" Boyer
went on to use the new gene-splicing method to develop E. coli bacteria that could express the gene coding for human insulin production."o The resulting drug, a form of insulin known by the brand
name Humulin, became the first-ever genetically engineered therapeutic drug to be approved and commercialized," and is now taken
regularly by millions of diabetics worldwide."

43.

FEDOROFF, supra note 6, at 109.

44.
45.
46.
47.

Id. at 110.
Id.
Id.
Id.

48.

FEDOROFF, supra note 6, at 110-11.

49. Id. at 110.
50. Id. at 1ll.
51. HENRY I. MILLER & GREGORY CONKO, THE FRANKENFOOD MYTH:
PROTEST AND POLITICS THREATEN THE BIOTECH REVOLUTION 13 (2004).

52.

Recombinant DNA:

Example

Using Insulin,

http://www.iptv.org/exploremore/ge/what/insulin.cfm

2011).

IOWA
(last

PUB.

How

TELEVISION,

visisted

Mar.

2,
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Biotechnology companies targeted the first generation of GM
crops at farmers, with features such as pest resistance and herbicide
tolerance." The first pest-resistance gene to be isolated and used was
from Bacillus thuringiensis (commonly known as "Bt"), a soil bacterium that naturally produces proteins that are toxic to certain insects." Conventional pesticides made from Bt are widely used by
organic farmers," and are considered so safe for humans that growers are not required to wash them off of crops.' By inserting a Bt
gene into a crop plant like corn or cotton, the plant can be made to
produce its own pest-resistant proteins, thus reducing the financial
and environmental costs of spray-on pesticides."
The overall results of using a Bt crop vary extensively by region,
crop, pest infestation level, and prevailing pest-control practices."
Field corn (corn grown for animal feed or processed food) is not
generally treated with pesticides "because there is some market tolerance for insect damage," meaning that no one will notice if the
crop has some worm-holes." Also, spray-on pesticides are not very
effective against the European corn borer caterpillar-a major pest
in U.S. cornfields-because, once the caterpillars are inside of the
plant, the sprays cannot reach them."0 Thus, switching to Bt field
corn generally raises yields (because of lessened crop damage) instead of lowering pesticide use."
At the other end of the spectrum is cotton, which alone accounts for roughly 25% of global agricultural insecticide use." Field
studies in India found that farmers growing Bt cotton enjoyed
higher yields while cutting their insecticide use nearly 70%." In
China, the incidence of pesticide-related farmer illness declined by

53.
54.
55.
56.
57.

PERRYJOHNSON-GREEN, INTRODUCTION TO FOOD BIOTECHNOLOGY 92 (2002).

Id. at 103.
Id.
FEDOROFF, supra note 6, at 193.
JOHNSON-GREEN, supra note 53, at 103.

58. See, e.g., DOUG GURIAN-SHERMAN, UNION OF CONCERNED SCIENTISTS, FAILURE
TO YIELD: EVALUATING THE PERFORMANCE OF GENETICALLY ENGINEERED CROPS 17-19
(2009) (discussing field research on the relationships between yield, corn borer
infestation levels, and pesticide application for Bt and non-Bt corn varieties).

59.
60.
61.
62.
63.

FEDOROFF, supra note 6, at 211.
Id.
Id. at 212.
THOMSON, supra note 26, at 8.
Id. at 9.
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75% after the introduction of Bt cotton in 1997." Recently, however,
the proliferation of non-target insects has forced Chinese cotton
farmers to increase their application of pesticides.' Though the increase has been much smaller than the overall reductions from Bt
cotton, there is still concern that these "secondary" pests (bollworms
are considered the primary cotton pest in China, while mirids have
become a major secondary pest) could undermine some of the
benefits obtained from using Bt cotton seed.' Proposed solutions
include a genetically engineered "fusion protein" with a broader
range of target insects than Bt alone, 7 as well as organic farming
strategies like crop rotation and use of natural insect predators.'
III. HEALTH AND ENVIRONMENTAL EFFECTS OF
AGRICULTURAL GM TECHNOLOGY

A. Effects on Human Health
Today, GM ingredients can be found in approximately 70% of
processed foods sold in the United States." Remarkably, even with
this high level of consumption, there have been no cases of demonstrated harm to humans from eating GM foods."
As many scientists have pointed out, the risks inherent to GM
technology are not fundamentally different from the risks inherent
to modern crop breeding generally." This is no longer a controversial assertion, having been endorsed by the U.S. National Academy
of Sciences,' the National Research Council,' the American Medical

64. Pamela Ronald, What if Organic FarmersJoined Forces with Genetic Engineers?
CONSERVATION, July-Sept. 2008, at 34, available at http://www.conservation
magazine.org/2008/08/the-problem-of-what-to-eat/.
65. Id.
66. Zi-jun Wang et al., Bt Cotton in China: Are Secondary Insect Infestations Offsetting
the Benefits in FarmerFields? 8 AGRIc. SCi. CHINA 83 (Jan. 2009).
67. Luke Mehlo et al., An Alternative Strategy for Sustainable Pest Resistance in Genetically Enhanced Crops, 102 PROc. NAT'L AcAD. SCI. 7812 (May 2005).
68. Ronald, supra note 64, at 37-38; Shenghui Wang, David R. Just & Per Pinstrup-Andersen, Bt-Cotton and Secondary Pests, 10 INT'LJ. BIOTECHNOLOGY 113 (May

2008).
69. Ronald, supra note 64, at 38.
70. Id.; see also Falck-Zepeda, supra note 5.
71.

MILLER, supra note 51, at 37-40.

72.

NAT'L

ACAD.

Sa.,

INTRODUCTION

OF

RECOMBINANT

DNA-ENGINEERED

ORGANISMS INTO THE ENVIRONMENT: KEY ISSUES 6 (1987) ("The risks associated with

the introduction of R-DNA-engineered organisms are the same in kind as those
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Association," and the Royal Society (Britain's Academy of Sciences)." In 2004, the National Academies" were asked by the U.S.
Department of Agriculture, the Food and Drug Administration
(FDA), and the Environmental Protection Agency to compare the
health risks of GM foods with those of conventionally developed
foods." They concluded that "the most genetically disruptive"
method of crop development was not gene splicing, but mutagenesis
(mutation breeding, discussed in Section IIA above).
This conclusion should not be surprising, considering the relative precision of genetic engineering processes. While mutation
breeding uses radiation or chemicals to try to induce random
changes in a plant's DNA, "direct introduction of one or a few genes
into crops results in subtle and less disruptive changes that are relatively specific and predictable."" Conventional plant breeders must
introduce whole sections of unknown genetic material into a target
plant, possibly including unwanted genes that produce allergens or
toxins," as with the toxic Lenape potato. Though it is possible for
genetic engineering to introduce allergenic proteins into newly developed crops, the risks "are believed to be similar to those associ-

associated with the introduction into the environment of unmodified organisms
and organisms modified by other genetic techniques.").
73. NAT'L RESEARCH COUNCIL, FIELD TESTING GENETICALLY MODIFIED ORGANISMS:
FRAMEWORK FOR DECISIONS 3 (1989) ("Crops modified by molecular and cellular
methods should pose risks no different from those modified by classical genetic
methods for similar traits.").
74. AM. MED. ASSOC., REPORT 10 OF THE COUNCIL ON SCIENTIFIC AFFAIRS:
GENETICALLY MODIFIED CROPS AND FOODS, (2000), available at http://www.amaassn.org/ama/no-index/about-aina/13595.shtml ("Federal regulatory oversight of
agricultural biotechnology should continue to be science-based and guided by the
characteristics of the plant, its intended use, and the environment into which it is to
be introduced, not by the method used to produce it.").
75. Press Release, The Royal Soc'y, Where is the Evidence that GM Foods are
Inherently Unsafe, Asks Royal Society (May 8, 2003), available at
http://royalsociety.org/News.aspx?id=1010&terms=gm+crops (asserting that, after
an extensive review of existing research, no credible evidence had emerged to indicate that GM foods are more dangerous to human health than non-GM foods).
76. Composed of the National Academy of Sciences, the National Academy of
Engineering, the Institute of Medicine, and the National Research Council. See
About Us, NATIONALACADEMIES.ORG,
http://www.nationalacademies.org/about/
(last visited Mar. 31, 2011).
77. THE NAT'L ACAD., SAFETY OF GENETICALLY ENGINEERED FOODS: APPROACHES
TO ASSESSING UNINTENDED HEALTH EFFECTS 2 (2004).
78. Id. at 4.
79. Prakash, supra note 23, at 11.
80. Id.
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ated with conventional breeding methods," and new GM crops are
subjected to a complex allergenicity assessment process.
Some GM traits may even make crops safer to eat by protecting
plants against disease and pests. Bt corn, for example, is less susceptible to borer pests than conventional corn, leading to less ear damage and lower levels of fungal toxins.' In Europe, Bt corn was found
to have mycotoxin levels below the WHO's acceptable limit, in contrast with non-Bt corn, which had levels over six times higher-well
over the limit." This difference is likely to be even greater in tropical
and subtropical climates, which are more conducive to the Fusarium
fungus.'
Genetic engineering can also be used deliberately to make
foods safer. In 2003, a team of scientists used genetic engineering to
remove a common allergenic protein from a line of soybean plants."
The target protein, known as "Gly m Bd 30 K," is responsible for
over 65% of allergic reactions to soy products, yet traditional breeding methods have failed to find a way to remove or suppress it.' The
scientists noted that the increasing use of soybean products in processed foods has made it difficult for allergic individuals to avoid eating soy, and that infants are usually given soy-based formula if they
exhibit milk sensitivity."
B. Environmental Effects
Many critics of GM technology have expressed concern about
the effects of GM crops on the environment. As with health-related
concerns, it is important to bear in mind that the environmental
risks associated with GM crops are basically the same as those of
agriculture in general.' This is not to say that there are no risks;
human food production is almost always an "ecologically demanding
endeavor." ' The point is merely that issues like gene flow and agri-

81. AM. MED. Assoc., supra note 74.
82. FEDOROFF, supra note 6, at 197.
83. THOMSON, supra note 26, at 26.
84. See FEDOROFF, supra note 6, at 197.
85. Eliot M. Herman et al., Genetic Modification Removes an Immunodominant Allergenfrom Soybean, 132 PLANT PHYSIOLOGY 36, 37 (2003).
86. Id. at 36-37.
87. Id. at 36, 39.
88. See Prakash, supra note 23, at 13.
89. Id.
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cultural biodiversity were with us long before the introduction of
genetic engineering."
"Gene flow" refers to the transfer of genes through crosspollination from a crop species to nearby wild or domesticated relatives." This can lead to increased weediness in the wild plant or to
"genetic swamping," in which the new hybrid plant threatens to replace its wild parent.' Gene flow may be an issue when a crop is
wind- or insect-pollinated (some crops, such as wheat, are selfpollinating 3 ), planted near a wild relative, and endowed with traits
that are advantageous in the wild.' Weediness and genetic swamping have at times posed serious problems for conventional agriculture, although not yet for GM crops.' Nevertheless, it is important
to consider the gene-flow implications of any newly introduced crop,
and take precautionary measures when necessary.' One simple
measure is to refrain from growing a crop in an area where its wild
relatives are present. Mexico, for example, placed a moratorium on
the planting of GM corn while continuing to conduct research into
its possible effects on Mexican corn varieties and on teosinte (corn's
wild ancestor), which is native to Mexico." However, in countries
like Peru, where poor farmers grow potato crops in close proximity
to their wild relatives, other solutions may be employed to control
gene flow." One Peruvian study found that gene flow could be effectively prevented from a pest-resistant GM potato by using only sterile male cultivars, which produce no viable pollen." While some
gene flow from GM crops is inevitable, it has yet to create any major

90. Id.
91. See THOMSON, supra note 26, at 80.
92. Id.
93. Id.
94. Prakash, supra note 23, at 13.
95. THOMSON, supra note 26, at 80-81 (noting the documentation of genetic
swamping in Taiwanese wild rice and Galapagos Islands cotton, as well as weediness
problems with wild European beets).
96. Prakash, supra note 23, at 13.
97. THOMSON, supra note 26, at 80, 85. In 2009, Mexico completed its biotechnology regulatory framework, allowing the country to lift its moratorium. Later that
year, the Mexican Agriculture Ministry and Ministry of Environment granted permission to Monsanto to begin small-scale trials of GM corn in Sonora. See Press
Release, Montsanto, Monsanto Receives Approval for Corn Field Trials in Mexico
(Oct. 22, 2009), available at http://monsanto.mediaroom.conm/index.php?s=
43&item=760.
98. THOMSON, supra note 26, at 83.
99. Id. at 83-84.
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problems for farmers, let alone the "superweeds" conjured up by
GM opponents."
Biological diversity is another major concern for the intersection between GM crops and the environment. GM technology could
reduce crop diversity if it follows the Green Revolution path,
wherein, for example, a handful of rice varieties were improved and
exported to rice growers everywhere.'o' When locally developed varieties, often called "landraces," are abandoned in favor of an improved variety, their invaluable genetic diversity can be lost unless it
is stored in a seed bank or gene bank.'" On the other hand, genetic
engineering can also be used to preserve crop diversity, because
landraces that are susceptible to a problem like drought or blight
can be made viable again with the insertion of one or two genes.'0 '
This important work will have to be done by public institutions,
however, as there is little profit to be had in improving crops for
farmers who save and replant their own seeds, as the poor subsistence farmers who grow landraces do.'"
Agriculture also affects the biodiversity of wild species, primarily through destruction of natural habitats.o' The American state of
Iowa, for example, has lost over 99% of its original natural habitat
area, mostly through conversion to farmland.o In South Dakota, the
introduction of a new drought-tolerant soybean has precipitated the
conversion of over a million acres of dry grassland habitat into soybean farms.' Drought tolerance, however, "can just as easily come
from conventional plant breeding" as from genetic engineering.'
On balance, GM crops are likely to have a net positive impact on
wild biodiversity by easing the pressure to convert more land to
farms (through higher-yielding varieties), reducing the use of broadspectrum pesticides (through targeted pest-resistance), and reducing
soil tillage (through engineered herbicide tolerance)."
This last feature-herbicide tolerance-is the single most popular GM trait."o Though plant breeders have developed herbicide100.
101.
102.

Id. at 86-87.
MANNING, supra note 35, at 189.
THOMSON, supra note 26, at 23-24.

103.

Prakash, supra note 23, at 13.

104.

See THOMSON, supra note 26, at 21, 29.

105.
106.
107.
108.
109.
110.

Id. at 68.
MANNING,

supra note 35, at 201.

Id.
Id.
THOMSON,

Id. at 40.

supra note 26, at 71.
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tolerant varieties through conventional breeding, Monsanto developed the first GM variety specifically for its own Roundup brand of
herbicide, also known as glyphosate."' The resulting "Roundup
Ready" crops can be treated with glyphosate to control weeds, with
no harm to the crop itself. Britain's Royal Society has conducted
extensive farm-scale research on GM herbicide-tolerant crops, and
concluded that they can be either better or worse for on-farm biodiversity than conventional crops, depending on how they are
grown."' The researchers emphasized that the differences they
found between the GM and conventional crops were not the direct
result of GM technology, but rather of farmers' different strategies
for weed control."' Where the GM crops, combined with their specific herbicide, proved more effective than conventional strategies,
the fields had fewer weeds, and therefore lower populations of the
insects and birds that use the weeds for food and refuge."' The GM
corn, however, supported more biodiversity than its conventional
counterpart, which was treated with a more persistent, toxic herbicide than that applied to the GM crop."" Frequent soil tillage (plowing), another conventional weed control strategy, can also harm biodiversity by disrupting or killing soil organisms and exacerbating soil
erosion (leading to runoff pollution of freshwater sources)."'
IV. POPULAR AND REGULATORY RESPONSES

According to the Prince of Wales, genetically engineering crops
to improve food production "will be guaranteed to cause the biggest
disaster environmentally of all time."" This recent comment expands on the Prince's view, expressed in 1998, that "genetic modification takes mankind into realms that belong to God, and to God

111. Glyphosate is "a broad-range herbicide that is practically non-toxic to organisms other than plants." Id.
112. Pres Release, The Royal Soc'y, Results of GM Farm Trials Have Been Misrepresented, Says Lord May (Nov. 25, 2003), available at http://royalsociety.org/News.aspx?id= 1183&terms=genetically+modified+crops.
113. THOMSON, supra note 26, at 43-44.
114. Id. at 43.
115. Id.
116. Id. at 44-45.
117. Prince Charles: GM Crops Would Be 'Biggest Ever Environmental Disaster', THE
TIMES ONLINE (Aug. 13, 2008), http://www.timesonline.co.uk/tol/news/
environment/article4520568.ece.
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alone.""' The British general public seems to agree with the Prince;
protesters in the UK regularly sabotage field trials of GM crops, and
scientists have had to ask the government for better protection of
their research sites."0
The Bulgarian government effectively banned GM crops in
March 2010, citing "public fears."2 o A state-funded survey there reported that 97% of Bulgarian citizens were opposed to genetically
modified organisms.M Leaders in Zambia and Zimbabwe turned
away emergency food aid during a drought crisis in 2002 because
the shipment contained GM corn; the president of Zambia stated
that his people may be hungry, but he would not feed them poison.'" As the UN World Food Programme was trying to take the
shipment back, it was raided by a desperate group of starving villag2
ers, who made off with thousands of bags of food.'"
Even in the United States, opposition to GM food is extremely
common. A 2005 survey by the Pew Initiative reported that half of
Americans "would oppose the introduction of genetically modified
foods into the U.S. food supply," despite GM foods having been in
the U.S. food supply since 1996.12 Perhaps unsurprisingly, another
2005 survey found that two-thirds of American consumers did not
know that U.S. stores sold GM foods.'2 U.S. Congressman Dennis
Kucinich has stated that genetic engineering "is not the same as
conventional growth of food. It's a manmade process. It has nothing
to do with the ways of nature. It's very violent."'2 ' American activist
Jeremy Rifkin has compared genetic engineering to nuclear holocaust.1"2

If GM foods pose no special risks to human health or the environment, why are people so afraid of them? One reason is simply
118. Robert Booth, Charles Warns GM Farming Will End in Ecological Disaster,THE
GUARDIAN (Aug. 13, 2008), http://www.guardian.co.uk/environment/2008/aug/
13/prince.charles.gm.farming.
119. Prince Charles,supra note 117.
120. Irina Ivanova, Bulgaria ParliamentBans GMO Crops to Soothe Fears, REUTERS
(Mar. 18, 2010), http://www.reuters.com/article/2010/03/18/us-bulgaria-gmo-id
USTRE62H3EJ20100318.
121. Id.
122.

ROBERT PAARLBERG, STARVED FOR SCIENCE: How BIOTECHNOLOGY is BEING

KEPT OUT OF AFRICA 14-15 (2008).

123. Id. at 15.

124. Id. at 22.
125.

Id. at 23.

126.

FEDOROFF, supra note 6, at 10.

127. Paul S. Naik, Biotechnology Through the Eyes of an Opponent: The Resistance of
Activist jeremy Rifkin, 5 VA.J.L. & TECH. 5 (2000).
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that they are portrayed in the media as fundamentally different
from regular foods, and (as discussed in Section II) people are often
suspicious of any changes to their food supply. Exacerbating the
problem is the fact that much of the general public is surprisingly
ignorant about some of the basic facts of biology. For example, a
2004 telephone survey by Rutgers University's Food Policy Institute
found that 43% of Americans believed that non-GM tomatoes do
not contain genes, while one third believed "that eating genetically
modified fruit would change their own genes."12
Another possible explanation is that, without the labeling of
foods that contain GM ingredients, consumers cannot know or control whether or not they eat such foods. In the U.S., 94% of consumers say they want GM foods to be labeled as such."2 However, as
plant geneticist Pamela Ronald observes, GM food labels may encourage unwarranted suspicion without providing any useful information. 3 0 Ronald's observation is borne out by the experience of
Europe, where opposition to GM foods remains even higher than in
the U.S., despite mandatory labeling and strict regulation. 3 ' As
Henry I. Miller, former director of the FDA's Office of Biotechnology, has noted, "People naturally assume that something that is
more highly regulated is more dangerous. Government officials
should have done less regulating and more educating."'3 2
According to Miller, who seeks to dispel "the Frankenfood
Myth" in his book of the same name, the problem started in 1975,
when scientists held a conference in Pacific Grove, California, to
discuss the risks of the new gene-splicing technology. 3 The media
seized upon the event as evidence of a biotech menace, and some of
the conference-goers felt that strict regulation was called for in order to reassure the public, even if the actual risks were minimal."'
Nobel laureate James Watson, one of the conveners of the con128. Jane E. Brody, Facing Biotech Foods Without the Fear Factor, N.Y. TIMES (Jan.
11, 2005), http://www.nytimes.com/2005/01/11/health/Ilbrod.htmlpagewanted=
1&r-1.
129. PAARLBERG, supra note 122, at 23.
130. See RONALD & ADAMCHAK, supra note 18, at 97-98; see also AM. MED. Assoc.,
supra note 74 ("The AMA believes that as of December 2000, there is no scientific
justification for special labeling of genetically modified foods, as a class, and that
voluntary labeling is without value unless it is accompanied by focused consumer
education.").
131.

132.

PAARLBERG, supra note 122, at 23-24.

Brody, supra note 128.
MILLER & CONKO, supra note 51, at 10.
134. Id.

133.
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ference, later wrote that many of the assembled scientists were left
feeling that the group had succumbed to media pressure instead of
using their scientific judgment.'" By 1978, Stanley Cohen, who participated in the Asilomar conference, expressed regret over its outcome, stating that the scientists' "initial concerns were both overblown and foolish." 36
In 1982, the first drug produced with GM technology came up
for approval by the U.S. FDA.'3 7 The FDA determined that the new
technology was "no more than an extension, or refinement, of longused and familiar methods for the genetic improvement of organisms for various products and purposes," and approved the drug in
only five months (the average FDA approval at the time took 30.5

months).'" The drug was human insulin, produced by Herbert
Boyer's company, Genentech.
Due to the peculiarities of the American regulatory system, the
FDA is not the only agency that oversees the approval of GMOs (genetically modified organisms). The U.S. Department of Agriculture
(USDA) regulates any new plants or bacteria that are "likely to become a pest," including all organisms with DNA from more than
one genus (which effectively encompasses all GMOs)."3 A GM crop
developer "must obtain a permit for field tests and, after several
years of tests, petition APHIS [USDA's Animal and Plant Health

Inspection Service] to 'deregulate' the new crop."a The Environmental Protection Agency (EPA) also regulates many GM crops, un-

der the reasoning that they are "new" (a designation that has only
been applied to GM crops) and may produce insecticides (such as
Bt) or other "chemicals" (e.g. by fixing nitrogen)."' Unlike the FDA,
the USDA and EPA have chosen to treat GMOs as though they are
inherently more dangerous than other agricultural products,'4 2 although, according to geneticist and molecular biologist Nina Fedoroff, such a distinction "makes no biological sense.""
The U.S. system for regulating GM crops might bear some improvement, but the European system is much worse. Europe has a
135.
136.
at 21.
137.
138.
139.
140.
141.
142.
143.

Id. at 10-11.
Jack Anderson, Rules Hamper Genetic Research, TOLEDO BLADE, June 14, 1978,
MILLER & CONKO, supra note 51, at 13.
Id.
FEDOROFF, supra note 6, at 146-47.
Id. at 147.
Id. at 147-48.
MILLER & CONKO, supra note 51, at 14-15.
FEDORoFF, supra note 6, at 149.
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separate and stricter regime for GM products, which is based on a
conservative interpretation of the precautionary principle."' This
idea, drawn from environmental policy, holds that "where there are
threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective
measures to prevent environmental degradation.""' The precautionary principle gained a great deal of traction in the 1990s, when it
was incorporated into over a dozen international environmental
treaties."' However, according to political scientist Robert Paarlberg,
the principle has gradually shifted over time "from justifying technological precaution in the face of a documented harm to justifying
technological prohibition simply under any uncertainty, without
evidence of risk." 4 7
By the late 1990s, mad cow disease and a number of other
health scares had left Europeans feeling cautious about their food
supply, distrustful of regulators, and wary of any new risks real or
imagined."' In 1998, the European Community (EC) placed a moratorium on approval of any new GM crops, which was eventually
struck down by the World Trade Organization (WTO) after being
challenged by the U.S., Canada, and Argentina."' The WTO panel
found that European safeguard measures for GM foods were based
on improper risk assessments "and hence could be presumed to be

144. PAARLBERG, supra note 122, at 118-19.
145. Andrew W. Torrance, Intellectual Property as the Third Dimension of GMO Regulation, 16 KAN. J.L. & PUB. POL'Y 257, 273 (2007) (quoting REPORT OF THE UNITED
NATIONS CONFERENCE ON ENVIRONMENT AND DEVELOPMENT (UNCED), June 3-14,
1992, Rio Declaration on Environment and Development, Principle 15, U.N. Doc
A/CONF.151/26 (Vol. I) (Aug. 12, 1992)).
146. Ragnar E. L6fstedt et al., PrecautionaryPrinciples: General Definitions and Specific Applications to Genetically Modified Organisms, 21 J. POL'Y ANALYSIS & MGMT. 381,
384-85 (Summer 2002).
147.

PAARLBERG, supra note 122, at 119-20.

148. L6fstedt, supra note 146, at 385 (pointing to "Chernobyl, Brent Spar, BSE
[mad cow disease] in British (and, now, European and Japanese) beef, dioxin in
Belgian chicken feed, and contaminated blood in France"); see also Torrance, supra
note 145, at 270 (noting that a discredited study purporting to show that GM potatoes were toxic to rats "may have soured a European citizenry already distrustful of
food safety in the wake of the outbreak of Bovine spongiform encephalopathy
(BSE), or mad cow disease, to the palatability of GM food").
149. See Debra M. Strauss, Feast or Famine: The Impact of the WTO Decision Favoring
the U.S. Biotechnology Industry in the EU Ban of Genetically Modified Foods, 45 AM. BUS.
L.J. 775, 785-86 (2008).
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maintained without sufficient scientific evidence."'" In 2010, the EC
finally cleared its second-ever GM crop-a potato not intended for
human consumption, noted in Section I-after a seven-year approval
process.'' Martin Haeusling, a member of the EU Parliament, decried the decision, claiming that 70% of Europeans are still opposed
to GM crops.'12
Europeans have also exported their anti-GM views and regulations to Africa, where half of all foreign aid comes from the EU or
EU member states.' European donor agencies have supported antiGM campaigns and strict GMO regulations in Africa, while offering
little for improvement of agricultural productivity." Africa also remains heavily dependent on agricultural exports to Europe, which
might be threatened by any hint of "contamination" with GM
genes.' Zambia's rejection of GM food aid in 2002, for example,
was urged by exporters like Agriflora Ltd., an international company
growing organic vegetables in Zambia for export, whose "main selling point is that Zambia is GM free."' European NGOs like Greenpeace International and Friends of the Earth, after successfully campaigning against GM crops at home, have expanded their anti-GM
operations to the developing world, demonizing GM crops and
technology as a sinister American scheme to poison or enslave the
poor.15
At the international level, the WHO reported in 2005 that "15
legally binding [international] instruments and non-binding codes of
practice address some aspect of GMO regulation or trade. Such sector-based regulations increase the already overstretched capacity of
developing countries, and present challenges to develop a fully coherent policy and regulatory framework for modern biotechnol-

150. Torrance, supra note 145, at 266-67 (quoting World Trade Organization,
Dispute Settlement, European Communities - Measures Affecting the Approval and Marketing of Biotech Products).
151. GM Potato Cleared for EU Farming, BBC NEWS (Mar. 2, 2010),
http-//news.bbc.co.uk/2/hi/8545503.stm.
152. GM Potato to be Grown in Europe, THE GUARDIAN (Mar. 3, 2010),
http://www.guardian.co.uk/environment/2010/mar/03/eu-approves-gm-foodpotato.
153. PAARLBERG, supra note 122, at 122-24.
154. Id. at 125-26.
155. Id. at 134-36.
156. Id. at 135-36 (quoting Robert Munro, General Manager of Vegetables at
Agriflora).
157. See id. at 138-46.
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ogy."'" The UN Environment Programme (UNEP) has attempted to
address this problem by providing funding, advising, and workshops
to help poor countries create National Biosafety Frameworks under
the 2000 Cartagena Protocol on Biosafety.'" Unfortunately, the
UNEP program has actively promoted strict European-style regulatory systems.o The program's bias has had the strongest effect in
Africa, where many governments lack the experience and independent technical expertise to evaluate and challenge the claims of European donors."' Pioneering plant biologist Ingo Potrykus condemns
this "EU regulation-creep"' 2 in blunt terms: "The damage to lives
and welfare from GMO-regulation are enormous and affect the
poor, and not the rich Western societies, which are responsible for
the GMO-hysteria . . . There is no scientific justification for the
world-wide established regulatory system based on the concept of
'extreme precautionary approach.' ""'
Robert Paarlberg offers a simple explanation for why citizens of
rich, developed countries remain so resistant to GM food technology: GM foods have offered no benefits to them."' Europe and the
United States have become so agriculturally productive that the
marginal benefits of increasing productivity even more are seen as
minimal, and easily outweighed by the social costs of industrialized
agriculture-environmental pollution from pesticides and fertilizers,
and loss of small family farms and the traditions they represent.'"
Furthermore, the efficiency gains from GM crops are largely retained by farmers and seed companies, leaving consumers with little

158. FOOD SAFETY DEP'T, WORLD HEALTH ORG., MODERN FOOD BIOTECHNOLOGY,
HUMAN HEALTH AND DEVELOPMENT: AN EVIDENCE-BASED STUDY iv (2005), available at
http://www.who.int/foodsafety/publications/biotech/biotech-en.pdf.
159. PAARLBERG, supra note 122, at 130; see also SECRETARIAT OF THE
ON BIOLOGICAL DIvERSY,

WORLD

TRADE CENTER,

CARTAGENA

CONVENTION

PROTOCOL ON

1 (2000), available at
http://www.cbd.int/doc/legal/cartagena-protocol-en.pdf.
160. PAARLBERG, supra note 122, at 130-32.
161. Id. at 131-32 (noting that, of the twenty three African countries to complete
the UNEP program, twenty one chose the strictest possible level of regulation,
compared with only one of eighteen Asian countries and one of eight Latin American countries).
162. The term is borrowed from Temba Nolutshungu, Question of Life or Death in
Africa, THE STANDARD (Feb. 8, 2006), http://www.thestandard.com.hk/news
detail.asp?pp-cat=20&artid=11510&sid=6566019&con-type=1.
163. I. Potrykus, Lessons from Golden Rice on Public Sector Responsibility and Failure,
BIOSAFETY TO THE CONVENTION ON BIOLOGICAL DIVERSITY

25S NEW BIOTECHNOLOGY S321 (2009).
164. PAARLBERG, supra note 122, at 1.

165.

See id. at ch. 2 passim.
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cost savings to offset the perceived risk.'" But while conservative
food policies may make sense in Europe, where safe, nutritious food
is abundant and affordable, the same policies may prove disastrous
for the developing world.
V. GM CROPS AND DEVELOPING COUNTRIES
By 2008, 13.3 million farmers in twenty-five countries worldwide were growing GM crops.' Over 90% of these were small farmers in developing countries." The following three case studies are
intended to illustrate some of the political, social, and technical issues facing GM crops in the developing world.
A. Growing GM Crops in a Developing Country:
Bt Eggplant and Cotton in India
Last year, India halted plans to commercialize what would have
been its first GM food crop, an eggplant known as Bt brinjal." The
Indian Environment Minister, Jairam Ramesh, cited a lack of scientific consensus and intense public opposition among his reasons for
the eggplant moratorium.o Rajesh Kumar, an Indian farmer who
grows brinjal, denounced the decision in an op-ed piece in The Wall
Street journal, asserting that the Minister had "bowed to political
pressure from Greenpeace and other antibiotechnology organizations."' "If we are going to produce enough food for our people,"
wrote Kumar, "farmers must have access to the same tools as growers in the developed world."'"
Blanket opposition to GM foods makes little sense in a country
like India, where 21% of the population does not get enough food
every day, and 46% of children are underweight.' Moreover, India

166. Id. at 33-34.
167. R. Ramachandran, Global Spread, FRONTLINE, Feb. 27-March 12, 2010, available at http-//www.frontlineonnet.com/fl2705/stories/20100312270502200.htm.
168. Id.
169. Erika Kinetz, A Hungry India Balks at Genetically Modified Crops, US NEWS AND
WORLD REPORT (Feb. 16, 2010), http://www.usnews.com/science/articles/2010/
02/16/india-balks-at-genetically-modified-crops.
170. Id.
171. Rajesh Kumar, Op-Ed., India's Genetically Modified Mistake, WALL ST.J. (Feb.
11, 2010), http://online.wsj.com/article/SB10001424052748704140104575057
233227825988. htnl.
172. Id.
173. Kinetz, supra note 169.
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has been successfully growing GM cotton for the past nine years-a
practice that "has spread quickly because it lowers input costs and
increases productivity."" But in the heated and extremely polarized
debate surrounding GM technology in India, conflicting assertions
abound. According to Dr. A.S. Anand, of Karnataka's Organic Farming Mission, "Bt cotton hasn't reduced the use of pesticides or
chemicals and the yield is not better."" Can both sides be right? A
closer look at early Indian adopters of Bt cotton can help to illuminate this problem.
In 2003, a group of agricultural economists conducted an independent survey of Bt and non-Bt cotton growers in four Indian
states," following the end of India's first official Bt cotton growing
season."' The study found that, on average, input costs were significantly higher per acre for the Bt cotton growers (lower pesticide
costs were outweighed by the high price of GM seed), but the Bt
cotton's higher yields resulted in a much higher net average profit:
5,294 rupees per acre, compared with only 3,133 rupees per acre for
conventional cotton."
Behind the averages, however, lay a great deal of regional variation, as one would expect for a large country with very diverse agricultural regions."' Most notably, while the Bt cotton growers in
three states enjoyed significantly higher profits, those in Andhra
Pradesh suffered losses compared with their non-Bt growing
neighbors." The study found two reasons for this. First, cotton
growers in Andhra Pradesh spray their crop with pesticides more
often than in the other regions, so they experience less yield benefit
from Bt cotton's pest resistance."' Second, Andhra Pradesh experienced a severe drought during the 2002-03 growing season.1 None
of the three varieties of Bt cotton available in 2002 was especially
174. Kumar, supra note 171.
175. India Divided Over Plans for GM Aubergine, BBC NEWS (Feb. 9, 2010),
http://news.bbc.co.uk/2/hi/south-asia/8503825.stm.
176. Matin Qaim et al., Adoption of Bt Cotton and Impact Variability: Insights from
India, 28 REv. AGRIC. ECON. 48, 50 (2006). The states covered were Maharashtra,
Karnataka, Andhra Pradesh, and Tamil Nadu. Id.
177. Id. at 49. The authors note that "unauthorized" Bt cotton seeds were being
sold in Gujarat before 2002, and continue to be used today. Due to their low price,
black-market GM seeds are so popular "that Bt cotton area in India might be double the officially registered total." Id. at 56.
178. Id. at 51-52.
179. Qaim et al., supra note 176, at 52.
180. Id.
181. Id.
182. Id. at 52-55.
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drought-tolerant, meaning that farmers in Andhra Pradesh who
grew traditional drought-resistant strains had higher yields that
year."
One important lesson from this study is that switching to a GM
crop variety can yield very different results in different agroecological regions-a phenomenon the study authors call "impact
variability."" Studies that emphasized findings from Andhra
Pradesh in 2002-03 found ample evidence that Bt cotton was not
good for Indian farmers,"' while a two-year study in Maharashtra
reported "[s]izeable farm-level economic gains" from adoption of Bt
cotton.'0 Because of impact variability, farmers will benefit most
from a GM crop when the new trait (such as the Bt gene) is added to
a variety that is well-suited to their specific region. The beneficial
effect of a new trait can be counteracted when the variety chosen for
genetic modification is poorly adapted to local growing conditions,
as happened in Andhra Pradesh."'
Another important lesson from the Indian study is that a high
regulatory burden'" placed on GM crops results in a significant lag
time between the development of productive new hybrids and their
availability in GM form. This was the case in India for the hybrid
cotton seed known as "Bunny," which was used by some of the conventional growers in the above survey, but did not become available
in Bt form in India until 2005.' The increased productivity of this
hybrid and its unavailability to Bt cotton growers significantly lowered the productivity differential between Bt and conventional cotton in the survey. When the economists controlled for this "Bunny
effect" in the data, they found that the three-state (excluding Andhra
Pradesh) average yield gains from Bt cotton increased from 42% to
59%.'9

183. Id. at 54-55.
184. Qaim et al., supra note 176, at 52, 54.
185. Id.at 52.
186. Id. at 49.
187. The authors refer to this as "germplasm effects." Id. at 52-53.
188. Paarlberg notes that in India, "the approval of GM cotton was delayed for
several years" in order to test the effects of feeding the product to goats, cows,
water buffalo, poultry, and fish, as well as possible gene flow and soil issues. Regulators "were finally shamed into giving an official approval" only after farmers had
already begun successfully growing Bt cotton illegally. PAARLBERG, supra note 122,
at 120-21.
189. Id. at 55-56. The Bt Bunny cotton is known in India as "Sharma."
190. Id. at 55. The four-state totals, even without controlling for the Bunny effect
and the losses in Andhra Pradesh, showed an average yield increase of 27% for Bt
cotton. Id. at 52.
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The economists concluded from their survey that Indian farmers would benefit from a relaxed regulatory approval procedure for
GM crops, instead of the current system in which each new variety
of Bt cotton requires separate testing and approval."' This would cut
the lag time between new hybrid development and GM versions,
allowing for more locally adapted GM varieties.'" Additionally, relaxed regulation is likely to lower the price of GM seed by increasing
market competition.'"
In 2008 alone, 1.2 million Indian farmers switched to Bt cotton,
bringing the Bt share of India's total cotton-growing area up to
nearly 74%."> Recent studies in Andhra Pradesh show that farmers
there are now reaping the benefits of Bt cotton, with one study finding a 42% average increase in yields for farmers switching to Bt varieties.' In addition, pesticide use has continued to decline among
Bt cotton growers, as farmers in the early years of adoption were apt
to over-apply pesticides "out of anxiety.""' According to a study by
the University of Agricultural Sciences, Dharwad, "cultivation of Bt
cotton considerably reduced the frequent health concerns of farmers, such as giddiness, nausea and itching caused by pesticide spraying in non-Bt cotton fields." 7
Before issuing the Bt brinjal moratorium, Jairam Ramesh, the
Environment Minister, decided to convene "a series of countrywide
consultations" in order to assess the public's views on the matter.'
But, as Indian journalist R. Ramachandran points out, such public
consultation is most meaningful when the public is well-informed
about the issue at hand.'" In contrast, "[a]ny information that the
[Indian] public has today is largely what is spread by activists and
NGOs, right or wrong, with no attempt on the part of the Ministry
to provide a scientifically sound perspective.""

191. Id. at 56.
192. Qaim et al., supra note 176, at 56.
193. Id.
194. Ramachandran, supra note 167.
195. Id.
196. Id.
197. Id.
198. R. Ramachandran, The GM Debate, FRONTLINE, Feb. 27-Mar. 12, 2010, available at http://www.frontline.in/stories/20100312270500400.htm. Bt brinjal was
officially approved by the Indian government's Genetic Engineering Approval
Committee in October 2009, but could not be commercialized without approval
from the Ministry of Environment. Id.
199. Id.
200. Id.
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One of the Indian public's major concerns about the new Bt
brinjal is that its Bt gene is owned by corporate super-villian Monsanto.2 o' "It would not be an exaggeration," wrote Jairam Ramesh in
his report, "to say that public concerns about Bt brinjal have been
influenced very heavily by perceptions of Monsanto itself."2 However, concerns about Monsanto have not slowed India's adoption of
Bt cotton, which contains the very same Bt gene (CrylAc) as the Bt
brinjal.m In the public confusion over Bt brinjal, Monsanto may be a
convenient repository for vague, ill-defined anxieties, rather than an
actual threat to Indian farmers. As Monsanto India's director, Gyanendra Shukla, points out, "[n]o one on this earth can sell any
technology which does not deliver value to the farmer."2
Opposition to GM crops based on concerns about corporate
ownership or monopoly, as with Monsanto's Bt gene, presents a
stark contrast to opposition based on health or environmental concerns.2 ' The latter position questions the value of the technology
itself and favors strict regulation, while the former implies that GM
technologies are "of such great potential benefit to society that access to them should not be legally restricted by patent owners."2 If
Indians are wary of Monsanto, for example, a rational stance would
be to support increased funding for public agricultural research,
along with a streamlined regulatory approach that cash-poor public
institutions can afford to navigate. After all, there are hundreds of
alternatives to Monsanto's Bt gene, some of which are owned by
public organizations.2
"We are looking forward for droughtresistant varieties-disease, pests, salinity," says P.G. Chengappa of
Bangalore's University of Agricultural Sciences. "We need gene
technology to combat these problems."20'
B. Developing GM Cropsfor the Poor: Golden Rice and Food Politics
Every year in the developing world, an estimated 250,000 to
500,000 children go blind, and one million children and adults die,

201.
202.
203.
204.
205.
206.
207.
208.

Kinetz, supra note 169.
Id.
Ramachandran, supra note 167.
Kinetz, supra note 169.
Torrance, supra note 145, at 259.
Id. at 259-60.
Kinetz, supra note 169.
Id.
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due to Vitamin A deficiency." Many of these people rely on rice,
whose edible endosperm contains no Vitamin A, for a substantial
portion of their food calories. 2 o In response to this problem, two
biologists (with support from the Rockefeller Foundation) spearheaded the development of a type of GM rice that can produce betacarotene, a dietary precursor to Vitamin A.2 1' Dubbed "Golden Rice"
for its rich yellow color, the new rice emerged from the lab in 1999,
and American field trials began in 2004.2
In 2001, food writer Michael Pollan claimed in The New York
Times Magazine that "an 11-year-old would have to eat 15 pounds of
cooked golden rice a day-quite a bowlful-to satisfy his minimum
daily requirement of vitamin A."2 1 Pollan's article portrayed Golden
Rice as a cynical ploy to coerce guilty developed-world citizens into
accepting GM technology. To support this position, he quoted
Gordon Conway, then-president of the Rockefeller Foundation, as
saying that "[t]he public-relations uses of golden rice have gone too
far," and that the Foundation "do[es] not consider golden rice the
solution to the vitamin-A deficiency problem."2
While fifteen pounds of rice is indeed "quite a bowlful," it is difficult to say where Pollan obtained this figure. It may have been directly from Greenpeace, who asserted in a 2001 press release that a
grown woman would have to eat nine kilograms of cooked Golden
Rice per day in order to obtain sufficient Vitamin A."1 Or it may have
been from Indian food activist Vandana Shiva, who claims that "an
adult would have to consume 2 kg 2 7 2g of [golden] rice per day" to
meet Vitamin A needs." In a strange twist of logic, Shiva states that
Golden Rice is actually "[a] technology for creating Vitamin A deficiency," because "one family member would consume the entire family ration" of rice in an attempt to get enough Vitamin A. "
209.

Erin Baggott, A Wealth Deferred - The Politics and Science of Golden Rice,

HARVARD INT'L. REv., Fall 2006.
210. Torrance, supra note 145, at 268.

211. Id.
212. Baggott, supra note 209.
213. Michael Pollan, The Great Yellow Hype, N.Y. TIMES MAG., Mar. 4, 2001, available at http://www.michaelpollan.com/article.php?id=15.
214. Id.
215. GREENPEACE GENETIC ENG'G CAMPAIGN, GENETICALLY ENGINEERED PROVITAMIN A 'GOLDEN RICE': REALITY OR FICTION, (Feb. 2001), available at
http://archive.greenpeace.org/geneng/reports/food/GRice.pdf.

216.

Vandana Shiva, The 'Golden Rice' Hoax: When Public Relations Replaces Science,

http://online.sfsu.edu/~rone/GEessays/goldenricehoax.html
ONLINE.SFSU.EDU,
(last visited Feb. 14, 2011).

217.

Id.
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Pollan's quotes from Gordon Conway are excerpted from a letter that Conway wrote to Greenpeace in response to the Shiva report." However, Pollan completely misrepresents the positions of
Conway and the Rockefeller Foundation. After stating that the
Foundation doesn't consider Golden Rice "the solution to the vitamin A deficiency problem," Conway goes on to explain in the next
sentence that the new rice merely "provides an excellent complement" to other solutions such as a balanced diet and nutritional
supplements.2 " He also points out that many poor children do not
have access to a diversity of foods, especially during the dry seasons,
leading to an increased dependence on "cheap food staples such as
rice."no Finally, Conway notes that Golden Rice is intended to help
cure Vitamin A deficiency, not a total lack of Vitamin A, and that "the
best Golden Rice lines reported in Science could contribute 15% 20% of the daily requirements."2 2 '
In fact, by 2005, newer varieties of Golden Rice contained 23
times the amount of beta-carotene found in the original prototype.
By 2009, researchers showed that the latest version, called "Golden
Rice-2," provided about 50-60% of an adult's Recommended Dietary
Allowance for Vitamin A in a single eight-ounce serving."s However,
the enhanced rice is still not available commercially, and is not expected to be until 2012 at the earliest.224 Ingo Potrykus, one of the
two inventors of Golden Rice, estimates that, had the new rice been
developed through mutation breeding instead of genetic engineering, it would have been available in 2002.22' The ten-year delay "is
due to nothing else but routine, regulatory requirements," despite
the fact that "no risk to the environment or to the consumer can be
claimed even hypothetically."" This regulatory delay, adds Potrykus

218. Letter from Gordon Conway, President, Rockefeller Found., to Doug Parr,
Greenpeace (Jan. 22, 2001), available at http://www.biotech-info.net/conway
greenpeace.pdf.
219. Id.

220. Id.
221. Id.
222. Jorge E. Mayer, The Golden Rice Controversy: Useless Science or Unfounded Criticism? BIOSCIENCE, Sept. 2005, at 726.
223. Marcia Wood, Golden Rice-2 Shines in Nutrition Study, AGRIC. REs., May-June
2010, at 6.
224. Potrykus, supra note 163.
225. Id.

226. Id.
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with a note of bitterness, "translates, on the basis of the calculated
impact, to far more than 400,000 lives lost.""
C. Agriculture in an Age of Climate Change
The cycle of drought and poverty may be one of the reasons
that Green Revolution technology has not taken hold in many parts
of Africa. Inputs like fertilizer and high-yielding hybrid seeds cost
money, which can then be lost if the rains do not come and the
crops fail.' In Africa, 41% of all cultivated land is in hot, dry areas
without irrigation, leaving farmers extremely vulnerable to variations in rainfall.' Before the creation of an effective food aid system, such regions were prone to devastating famines, such as those
that killed over a million Africans in the 1980s."o Today, food aid
can prevent starvation, but farmers whose crops fail are still susceptible to impoverishment, as they may have to borrow money, sell off
assets, or forgo non-essentials like education until the crops return."
While drought is already a worrisome problem for many of the
world's farmers, global climate change is set to make it much worse.
Current estimates predict that, by the end of this century, "much of
the world will be experiencing summers hotter than the hottest
summer now on record.""' The effects of these severe temperature
increases, already potentially disastrous for crop yields in much of
the world, are likely to be exacerbated by glacier melt, which will
decrease water availability during dry months and increase flooding
during wet months."' Other changes may include increased soil salinity, as sea levels rise and coastal areas flood, as well as shifts in the
geographical ranges of plant (and animal) pathogens."'
New crops that are genetically engineered to withstand dry conditions or saline soil could significantly stabilize crop yields for some
developing countries. Monsanto has already begun field trials in the
U.S. of its first drought-tolerant GM corn, which is expected to be

227. Id.
228. PAARLBERG, supra note 122, at 157.
229. Id. at 153.
230. People and Populations at Risk, FAO.ORG, http://www.fao.org/docrep/
U8480E/U8480E05.htrn (last visited Feb. 14, 2011).
231. PAARLBERG, supra note 122, at 155.
232. N. V. Fedoroff et al., Radically Rethinking Agriculture for the 21st Century,
SCIENCE, Feb. 12, 2010, at 833.
233. Id.
234. Id.
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commercially available in 2012.2"' However, as observed in a WHO

report on food biotechnology, "technologies tend to be developed
in response to market pressures, and not to the needs of the poor
who have no purchasing power."'2 Many Africans, for example, will
not eat yellow corn, considering it inferior to white corn and fit only
for animal consumption.2 " For "a relatively modest cost," the new
drought-resistance traits could be transferred to African varieties of
white corn, but, as with the improvement of landraces, there is often
not enough profit potential to motivate private corporations to develop crops for the poor.2 " Researchers in developing countries are
also working on drought tolerance-with pioneering work on
drought-tolerant soybeans in South Africa, drought-tolerant wheat in
Egypt, and drought- and salt-tolerant cowpeas in China-but strict
and expensive regulatory requirements will pose a formidable barrier to commercialization.
In order to make drought-tolerant white corn and other new
crops available to poor subsistence farmers, effective partnerships
are needed between public and private institutions.o One example
of such a partnership is the Africa Biofortified Sorghum Project, a
coalition of nine African and American institutions, public and private, working to develop nutritionally-enhanced sorghum.' Another
example is the Humanitarian Golden Rice Network, through which
the Syngenta corporation and various Asian and African ricebreeding institutes collaborate to create locally adapted versions of
Golden Rice. 4 Large corporations are often willing to license their
GM technologies for free in extremely poor countries, as there is no
profit to be made anyway.4 Ingo Potrykus, the father of Golden
Rice, explains, "Delivery of public sector-based products requires
collaboration with the private sector . .. Time and costs for delivery
of a transgenic product to the market, as the consequence of regulation, are so immense that no public institution nor any small or me-

235. Nigel Williams, The Growing GM Challenge, 19 CURRENT BIOLOGY R268 (Apr.
2009).
236. WORLD HEALTH ORG., supra note 158, at 35.
237. THOMSON, supra note 26, at 136.
238. PAARLBERG, supra note 122, at 163-64.
239. Id. at 161.
240. THOMSON, supra note 26, at 13940; see Potrykus, supra note 163.
241. THOMSON, supra note 26, at 139.
242. Id. at 135-36.
243. PAARLBERG, supra note 122, at 115.
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dium sized private enterprise can afford to invest the necessary personnel nor the funds."244
VI. CONCLUSION
In 1966, the International Covenant on Economic, Social, and
Cultural Rights (ICESCR) recognized "the fundamental right of everyone to be free from hunger."2 4 1 Parties to the convention are required, "individually and through international co-operation," to
take the measures necessary "[t]o improve methods of production,
conservation and distribution of food by making full use of technical
2
and scientific knowledge."a
1
Yet, nearly three decades after the
ICESCR entered into force, the WHO reported that international
regulation of genetically modified organisms was still sector-based
and uncoordinated, presenting major hurdles to developing countries trying to create effective regulatory frameworks for the use of
biotechnology.' In addition to this evident lack of international cooperation, many developed countries (along with their NGOs) have
actively worked to keep genetic engineering technology out of the
hands of the countries who need it most.248
In 2009, the Royal Society released "the most comprehensive
report on the future of British agriculture in a generation."2 The
report tacitly acknowledged Britain's responsibility under the
ICESCR by calling on the British government to increase its spending on agricultural innovation, with the goal of leading the world in
the development of new GM crops to feed a growing global population.2 ' Greenpeace, predictably, objected to the report, calling GM
crops a distraction from the goal of fighting poverty, and pointing
out that the world already produces enough food for everyone, if
only it were distributed more fairly.'

244. Potrykus, supra note 163.
245. International Covenant on Economic, Social and Cultural Rights, G.A.Res.
2200 (XXI) A, U.N. GAOR, 21st Sess. Supp. No. 16, UN Doc. A/6316, at art. 11
(Dec. 16, 1966), available at http://www2.ohchr.org/english/law/pdf/cescr.pdf.
246. Id. (emphasis added)
247.

248.
249.

See WORLD HEALTH ORG., supra note 158, at iv.
PAARLBERG, supra note 122 passim.

Louise Gray, GM Crops Must be Grown in Britain, Royal Society Says,
(Oct. 21, 2009), http://www.telegraph.co.uk/earth/earthnews/
6387540/GM-crops-must-be-grown-in-Britain-Royal-Society-says.html.
250. Id.
251. Gerard Wynn, World Must Use GM Crops, Says UK Science Academy, REUTERS,
Oct. 21, 2009, available at http://www.reuters.com/article/idUSTRE59KOAT
TELEGRAPH
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The "food distribution, not technology" argument is an old
one, and deeply flawed for two reasons. First, while it may be true
that a more equitable global food system would go a long way toward feeding the world's hungry, such a system does not appear to
be immediately forthcoming, and obstructing GM technology is
unlikely to bring it forth any faster.' Second, the world's population
is still growing, as are global income levels. As incomes rise, so does
consumption of meat, dairy, and poultry, placing even greater demands on grain and soybean supplies.' According to the UN's Food
and Agriculture Organization, global food production will have to
increase by 70% in order to feed the additional 2.3 billion people
expected to join the world population by 2050.' A full range of
technologies and practices will be needed to meet this challenge
without jeopardizing the planet's already fragile environment.
The Royal Society joins a growing list of scientists and organizations calling for a "doubly green revolution" (to use Gordon Conway's felicitous phrase)-one that would update the technological
innovations of the original Green Revolution while working to
minimize agriculture's negative impacts on the environment. No
one is claiming that GM crops are a panacea for world hunger, but
they can be "an extremely important part of the solution,"25 5 along
with conventional crop breeding, soil management techniques, and
improved rural infrastructure and education. While no technology is
without risk, advocates of applying the precautionary principle to
GM crops should consider the risks of over-regulation against the
risks of the technology itself. "Can we be absolutely sure," asks one
South African activist, "that rejecting biotechnology will not cause
future poverty, hunger and malnutrition in Africa?"" The putative
dangers of genetic engineering-superweeds, new allergens, toxic
foods-have proven to be minimal and manageable. The dangers of
hunger and poverty, on the other hand, are tremendous and very
20091021 (The article quotes Marco Contiero, the European GM policy director for
Greenpeace quoted in note 2, supra.).
252. See THOMSON, supra note 26, at 131 (noting that political conflicts, weak
infrastructure, distribution costs, and different cultural food preferences all present
barriers to improved global food distribution).
253. Id.; see also MANNING, supra note 35, at 7 (noting that "[i]t takes about seven
grams of grain to make a gram of beef").
254. FOOD AND AGRIc. ORG., How TO FEED THE WORLD IN 2050 5, 8 (2009), avail
able at http://www.fao.org/fileadmin/templates/wsfs/docs/expert-paper/How
toFeed the Worldin_2050.pdf.
255. THOMSON, supra note 26, at 140.
256. Nolutshungu, supra note 162.
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real, and dealing with them will require all of the creativity, technology, and dedication the world can muster.
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INTRODUCTION

The street musicians' fiddles provide a harmonic sound track to
a beautiful, sunny, Saturday June morning as neighbors greet each
other while perusing the mixed salad greens, ripe colorful fruits,
fresh farm eggs, farmstead goat cheeses, home-baked pies, artisan
breads and chocolates, freezers full of grass-fed beef and pork, and
free range chickens. It is a bucolic scene: local food growers and

* Professor, University of Illinois College of Law. The author would like to
thank Michaela N. Tarr (J.D. Michigan 2009, PhD. Michigan State University, expected 2014) for consultation on this piece. Financial support was provided by the
University of Illinois College of Law. The author would also like the thank Padget
Rice (J.D. Illinois, 2010), Dane Tousignant, (J.D. Illinois, 2011), and Nathan Briley
(J.D. Illinois 2011) for research assistance and Brenda Faul for helping with formating. The article is dedicated to Daniel Schreiber (deceased, 2010), artisan chocolatier, whose attempts to navigate the local food regulations inspired this work.
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producers chatting with consumers who come back each week to
participate in a direct and continuing conversation about food with
someone they know, and to engage in commerce. This illusion of
simplicity masks the ever-growing morass of conflicting, complicated, and expensive regulatory oversight that undermines the local
food movement by creating barriers between producers and consumers. Those creating and implementing food policy in the United
States are facing a fundamental dilemma of how to reconcile the
local food movement with regulations designed to address concerns
about food safety.
This article will unbundle some of the myriad of laws that vendors must navigate to sell directly to the public at one local farmers'
market as a case study of what is happening in many communities.
The article will begin with an examination of the legal issues regarding several foods on a local level to illustrate the pervasive and systemic problems that plague the local food movement throughout
the country.' The federal, state, county and local laws on food are a
confusing web of jurisdiction, substance and process.! Before food
that is grown in a garden or on a farm gets to the consumer, it is
harvested, stored, handled, and sold.' Each of these steps is impacted by laws that are often ill-fitting to the small farmer who is
trying to sell at a farmers' market. Data indicates that these smaller
farmers are primarily engaging in direct sales to consumers.' Food
that is processed by small food entrepreneurs and artisans for sale at
farmers' markets and roadside stands are also part of the "local food
movement" and share the regulatory hurdles faced by placed on
small farmers.
Several states have now passed "cottage food industry" statutes
that provide exemptions from some of the state regulations. These
exemptions are motivated by a desire to support the local food
movement in hopes of improving health, economic development,
and the environment. The second part of this article will compare
several of these statutes to explore whether they provide adequate
and appropriate relief for local food producers and consumers.
Certain foods, such as raw milk, have received much attention but

1.

See, e.g.,

STEVE MARTINEZ

ET AL.,

USDA

ECON. RESEARCH

SERV.,

LOCAL

(May 2010), available at
http-//www.ers.usda.gov/Publications/ERR97/ERR97.pdf.
2. See, e.g., id. at 28; John Bourdeau, Food, 19A Ill. Law & Practice § 5 (West
2011); Kristin Choo, Hungry for Change, ABAJOURNAL, Sept. 2009, at 56, 58-59.
3. MARTINEZ ET AL., supra note 2, at 18.
4. Id. at 18-19.
FOOD

SYSTEMS:

CONCEPTS,

IMPACTS,

AND

ISSUES

2011]

FOOD ENTREPRENEURS AND FOOD SAFETY REGULATION

37

are not covered in this piece because they raise idiosyncratic and
complicated safety issues.' The goal of this piece is to focus on foods
more likely to be sought after by mainstream consumers.
II.

THE CONSUMER, THE FARM, AND THE FARMERS' MARKET

People are becoming more interested in the who, what, where,
and how of the creation of the food that they eat,' because of concerns such as food safety, personal health, quality and taste, local
economic development, and the environment.! These issues are
inherently intertwined.' For example, clear labeling about how food
is produced, such as whether it is "organic" or contains chemicals, is
one point of connection for food consumers and the law.' Partially
responding to consumers' perceived interests and partially driven by
assumptions about economic development, legislatures have focused
on "local" food boosterism.o For example, in 2007, Illinois passed
the Illinois Food, Farms and Jobs Act" that includes findings that
support the proposition that "Illinois should be the Midwest Leader
in local and organic food and fiber production." 2 The Act in5.

See, e.g., Damien C. Adams et al., Dejd Moo: Is the Return to Public Sale of Raw

Milk Udder Nonsense?, 13 DRAKE

J. AGRIC.

L. 305 (2008); GERSENDE CAZAUX, DAIRY

Bus. INNOVATION CTR., STANDARDS AND REQUIREMENTS FOR RAW MILK PRODUCTS

(July 2009), available at http://www.dbicusa.org/documents/Raw%20Milk%
20Cheese%2OLegislation%20PDF.pdf.
6. Susan A. Schneider, Reconnecting Consumers and Producers: On the Path Toward a Sustainable Food and Agricultural Policy, 14 DRAKE J. AGIC. L. 75, 83 (2009)
(citing such popular books as Michael Pollan's The Omnivore's Dilemma: A Natural
History of Four Meals and films such as King Corn and Food Inc.
7.

MARTINEZ ET AL., supra note 2, at 29-30; Marie Coit,jumping on the Next Band-

wagon: An Overview of the Policy and Legal Aspects of the Local Food Movement, 4

J.

FOOD L. & POL'Y 45, 47-48 (2008).

8. See, e.g., Mary Story, Michael W. Hamm, & David Wallinga, Food Systems and
Public Health: Linkages to Achieve Healthier Diets and Healthier Communities, 4 J. OF
HUNGER & ENVTL. NUTRITION 219, 222-24 (2009).

9. See, e.g., Schneider, supra note 7, at 84; Wendy Aguilar, The Lowest Common
Denominator: National Unformity for Food Act, SAN JOQUIN AGRic. L. REV. 57, 60

(2007).
10. See, e.g., Neil D. Hamilton, Rural Lands and Rural Livelihoods: Using Land and
Natural Resources to Revitalize Rural America, 13 DRAKE J. AGRIc. L. 179, 181 (2008);
Neil D. Hamilton, Emerging Issues of 21" Century Agricultural Law and Rural Practice,
12 DRAKE J. AGRIC. L. 79, 86 (2007); Neil D. Hamilton, Puttinga Face on Our Food:
How State and Local Food Policies can Promote the New Agriculture, 7 DRAKEJ. AGRic. L.
407, 408-09 (2002).
11. Illinois Food, Farms, and Jobs Act., 505 ILL. COMP. STAT. ANN. 84/1 (West
2008).
12. Id. at § 5.
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structed the Governor to appoint a Task Force to be convened by
the Illinois Department of Agriculture, to designate the membership
of the Task Force, 3 and to charge the Task force to develop a plan
for expanding and supporting a "State local and organic food system."" As a result of the work of the Task force, in 2009, the Illinois
legislature passed the Local Food, Farms, and Jobs Act that encourages procurement of Illinois-produced food by state agencies,'" and
creates a Local Food, Farms and Jobs Council. Other states have
had similar councils whose missions have been to coordinate food
policy, but have had minimal success.
The route for food from the local'" farm to the local consumer's
table may be as direct as purchasing from the farm itself or indirectly through a farmers' market, but all are regulated." According
the USDA, the number of farmers' markets has grown by 92% since
1998.2" Farmers' markets are generally managed by some entity,
such as a city, county, or business association, and the farmers rent
space to sell their goods.2 ' Although consumers may feel reassured
by a personal encounter with the person who is growing and producing their food, the consumers may not realize how many hurdles
the farmer may have had to jump in order to comply with the rules
of the market.' This article will focus on the "direct sales" that take
place at markets where the producer meets the consumer, which are
distinguishable from "direct to consumer marketing" that might
13. Id. at § 10.
14. Id. at § 15.
15. Food, Farms, and Jobs Act, 30 ILL. COMP. STAT. ANN. 595/10 (West 2008).
16. Id. at § 15.
17. ALETHEA HARPER ET AL., INST. FOR FOOD DEV. & POLICY, FOOD POLICY
COUNCILs: LESSONs LEARNED 6 (2009), available at http://www.foodsecurity.
org/pub/FoodPolicyCouncilsReport.pdf.
18. "Local" is a much-debated term depending on the interests of the people
involved. For the purposes of this article, it will mean "as far as you have to go to
get it." So, in Illinois, eggs can be from the neighbor, but oranges are going to be
coming from elsewhere in the country.
19. MARTINEZ ET AL., supra note 2, at 4-5.
20. Id. at 6 ("The number of farmers' markets rose to 5,274 in 2009 up from 2,756
in 1998 and 1,755 in 1994, according to USDA's Agricultural Marketing Service.").
21. Id. at 5.
22. Negotiation, implementation, and enforcement of the rules for local farmers' markets are individualized and would be the subject of another article. For
example, market rules may limit goods to only those that are "organic" or grown
without pesticides, produced within in certain geographic distance, sold by the
person who actually grew them, or unprocessed. For an example from Urbana,
Illinois, see http-//www.city.urbana.il.us/urbana/community-development/economic-development/market/Vendor Application.pdf.
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include internet or catalog sales." It is difficult to describe or quantify all of the benefits of direct sales of local foods to consumers."
Economic development, health and nutrition, food security and access, and environmental benefits are the most researched, and it is
beyond the scope of this article to summarize all of the literature
which is nicely reviewed in a USDA report entitled Local Food Systems
Concepts, Impacts, and Issues."
Although some federal laws and programs have been implemented with the intent of encouraging local foods," the countervailing national pre-occupation with food safety that creates a complex
regulatory scheme eviscerates the efficacy of such policies." The
23. MARTINEZ ET AL., supra note 2, at 5 ("The Census of Agriculture, conducted
by USDA's National Agricultural Statistics Service every 5 years, currently provides
the only measurable indicator of the direct-to-consumer local food marketing channel. However, 'direct-to-consumer marketing' and 'direct sales to consumers' as
defined by the most recent agricultural census (2007) are not equivalent concepts.
For example, catalog or Internet sales are included in the agricultural census= s
direct sales to consumers, but customers are typically not local (Hughes et al.,
2007). Direct-to-consumer sales of agricultural products account for a small, but
fast-growing segment of U.S. agriculture, increasing by $399 million (49 percent)
from 2002 to 2007, and by $660 million (120 percent) from 1997 to 2007 (table 1).
According to the 2007 Census, 136,800 farms, or 6 percent of all farms in the
United States, sold $1.2 billion worth of farm products directly to consumers, or 0.4
percent of all agricultural sales. If non-edible products are excluded from total
agricultural sales, then direct-to-consumer sales as a percentage of agricultural sales
increases to 0.8 percent in 2007 (Soto and Diamond, 2009). Direct-to-consumer
marketing is also a small but growing share of U.S. at-home food consumption. In
2007, direct-to consumer sales grew to 0.21 percent of total home consumption,
compared to 0.15 percent in 1997 (see table 1). Nationally, direct-to-consumer sales
per farm averaged $8,853.").
24. Id. at 42 ("It should be noted that local food systems have the potential to
generate other public benefits. It has been suggested that local food systems could
reduce food safety risks by decentralizing production (Peters et al., 2008). Eating
locally has been viewed as a way to help preserve farmland by allowing new residential communities to be established on farms in urbanizing areas (Ikerd, 2005). Other public benefits include the development of social capital in a community, preservation of cultivar genetic diversity (see, for example, Goland and Bauer, 2004), and
environmental quality. This is likely not an exhaustive list. Not all potential benefits of local food systems are discussed in this report because there is not adequate
empirical research in 2010 on a particular topic, due to limited applicability to existing government programs, or a lack of a clear conceptual framework that relates
local foods to these other potential impacts.").
25. Id. at 42-49.
26. See id. at 35-40 (listing laws such as the Farmer-to-Consumer Direct Marketing Act of 1976).
27. Susan A. Schnieder, A Reconsideration of Agricultural Law: A Call for the Law
of Food, Farming,and Sustainability, 34 WM. & MARY ENvT. L. & POL'Y REV. 935, 95054 (2010); Shannon G. May, Importing a Change in Diet: The ProposedFood Safety Law
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Food Safety and Modernization Act (FSMA), formerly known as Senate Bill 510, was signed into law on January 4, 2011.28 FSMA is the
federal response to concerns over the safety of food produced in the
United States and imported from around the world.2 1 It is estimated
that fifteen federal agencies are responsible for monitoring food
safety," but the bulk of Federal oversight is done by the Food and
Drug Administration (FDA), which is part of the United States Department of Health and Human Services, and the Food Safety Inspection Service, which is part of the United States Department of
Agriculture (USDA)." Senate Bill 510 strengthens the FDA so that it
is responsible for approximately 80% of the food supply, 2 both domestic and international. The USDA will continue to have jurisdiction over meat and poultry." The intent of the Food Safety Modof 2010 and the Possible Impact on Importers and International Trade, 65 FOOD & DRUG
L.J. 1, 4-5 (2010); see also Denis W. Stearns, On (Cr)Edibility: Why Food in the United
States May Never Be Safe, 21 STAN. L. & POL'Y REV. 245 (2010) (explaining why the
current food safety regulatory and free market systems fail to create safe food in
the United States).
28. FDA Food Safety Modernization Act, Pub. L. No. 111-353, 124 Stat. 3885
(2011).
29. Shannon G. May, Importing a Change in Diet: The Proposed Food Safety Law of
2010 and the Possible Impact on Importers and International Trade, 65 FOOD & DRUG L.
J. 1, 2-5 (2010).
30. Id. at 4; see also A. Bryan Endres & Michaela Tarr, United State Food Law Update: Initial Food Safety Restructuring Efforts, Poultry Production Contract Reforms and
Genetically Engineered Rice Litigation, 6 J. FOOD L. & POL'Y 103, 107-10 (2010) (discussing FDA attempts to better coordinate by creating an "Office of Food").
31. May, supra note 30, at 4-5 ("To the average consumer, the boundaries of the
two agencies' jurisdictions are not only complex and nebulous, but also at odds with
everyday distinctions among food groups. The FSIS regulates the production, nutritional standards, and labeling of domestic and imported meat, poultry and some
egg products. FDA is responsible for the safety of all imported and domestic food
products sold in interstate commerce that do not fall under the jurisdiction of the
FSIS. This includes produce, dairy products, nuts, grains, juice, most seafood,
processed foods, eggs and some meats. The exact division of responsibility between
FDA and the FSIS is defined by statute, but the fine details are determined by Memoranda of Understanding.") (internal citations omitted). As has been pointed out,
the dual jurisdictions can result in absurd outcomes. Choo, supra note 3, at 56 ("An
open-faced, packaged chicken sandwich, for instance, is considered a meat product
and regulated by the USDA, which would inspect the sandwich manufacturer daily.
A packaged chicken sandwich with an extra slice of bread on it would fall under the
purview of the FDA, which might inspect the manufacturer of the sandwich an
average of once every five years.").
32. Helena Bottenmiller, House Advances Food Safety Bill, Food Safety News
(Dec. 9, 2010), http://www.foodsafetynews.com/2010/12/food-safety-bill-clearshouse/.
33. Id.
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ernization Act is to shift the FDA towards prevention rather than
crisis management.3 1 It requires food safety plans, which can be very
costly, and will hold international food producers to U.S. standards." Small farmers and food producers fought the bill in its
original form because it treated all food producers as if they were
part of an industrial food complex." Under the old Food, Drug, and
Cosmetic Act, "farms" and roadside stands that were selling unprocessed foods were exempt from registering with the FDA. " As origi34. Id.
35. Id.
36. See, e.g.,

Food Safety

Talks: An Interview with NCAC's Ferd Hoefner,
(June 22, 2010), http://sustainableagriculture.net/
blog/food-safety-interview/?utm-source=roundup&utm medium=email;
Rachell
Robinson, Senate Bill SB 210 and Your Right to Grow Your Own Food, HUBPAGES.COM,
http://hubpages.com/hub/SB-510-and-your-right-to-grow-your-own-food;
see also
James J. Gormley, SB 210: A Food "Safety" Bill or Something Else, ALLVOICES.COM,
http://www.allvoices.com/contributed-news/4548062-sb-510-a-food-safety-bill-orsomething-else-entirely ("Do you grow heirloom tomatoes you sell on your own
property or at a local farmer's market? If so, you will be in for a whopper of a surprise if Senator Durbin's Senate Bill 510 (S.B. 510) passes: you may be receiving a
visit from inspectors. Products not grown according to designated standards will be
considered adulterated and your business records will be subject to warrantless
searches by inspectors from the U.S. Food and Drug Administration (FDA), all this
without any evidence that you have violated any law. Wonder why the National
Guard or Federal agents have effectively imposed martial law by quarantining your
town? Under S.B. 510's House counterpart bill, H.R. 2749 (Section 133b, "Authority to Prohibit or Restrict the Movement of Food"), sponsored by Congressman
Dingell, the Secretary of Health and Human Services will have the power to prohibit all movement of all food within a geographic area, whether the food is in your
grandmother's grocery bag in her Toyota Hybrid or on a flatbed. No court order
will be needed, just a phone call to the appropriate state official and a public announcement will be sufficient.").
37. 21 U.S.C.A. § 350d (a)-(b) (2006). According to 21 C.F.R. § 1.226, "farms"
and "retail food establishments" and facilities regulated by the USDA are exempt
from registering. See also 21 C.F.R. § 1.227(b)(3) (defining "farm"); 21 C.F.R. §
1.227(b)(11) (defining "retail food establishment"). According to Guidelines put out
by the FDA, it seems that a farmstand selling an unprocessed food such as a tomato
is exempt under this regulatory scheme. U.S. Food & Drug Admin., Guidance for
Industry: Questions and Answers Regarding Registration of Food Facilities (Edition 4);
Final Guidance, FDA.GOV (Aug. 2004), http-://www.fda.gov/Food/GuidanceComplianceRegulatorylnformation/GuidanceDocuments/FoodDefenseandEmergency
Response/ucm082703.htm#b ("2.2 Q: Is a farm that grows tomatoes and sells them
directly to consumers from a roadside stand located on the farm exempt from registration? A: Yes. Assuming that the farm on which the tomatoes are grown otherwise satisfies the definition of farm (21 CFR 1.227(b)(3)), it is exempt from registration. If the primary activity of the roadside stand is selling food (including the tomatoes) directly to consumers, it is exempt as a retail food establishment (21 CFR
1.227(b)(11)."). See also Draft Guidance for Industry: Questions and Answers Regarding
SUSTAINABLEAGRICULTURE.NET
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nally proposed, under the Food Safety Modernization Act, all food
processors would have been required to register with the FDA, pay a
$500 annual registration fee, and create a hazard safety plan similar
to what the FDA currently requires for non-produce food products."
Such fees and requirements would have been a huge burden on
small producers. However, the Tester amendments included in the
passed bill mean that "direct farm marketing" establishments are
exempt from certain safety requirements." The language is intended to include food producers who sell directly to consumers, as
opposed to those that sell to wholesalers." In addition, the Tester
amendments exempt producers whose average annual gross income
is less than $500,000 from some of the reporting requirements and
defer to state and local regulators to protect the public."
the Reportable Food Registry as Established by the Food and Drug Administration Amendments Act of 2007 (2d ed.), 2010 WL 2388196 (FDA).
38. S.B. 210, 111th Cong. §§ 103, 213 (2010) (enacted); see also Choo, supra note
3, at 61.
39. Amendment KER10161 to S. 510, 111th Cong. (2010), available at
http://tester.senate.gov/Legislation/upload/tester direct-market amendment.pdf.
40. Id. The amendments "exempt certain farms from certain produce safety
requirements." Id. For Tester's press release and rationale, see Tester to Introduce
"common sense" Amendments to Food Safety Bill, TESTER.SENATE.GOV (Apr. 14, 2010),

http://tester.senate.gov/Newsroom/pr_041410 foodsafety.cfm. The rather convoluted language in Tester's amendment is similar to the language in the current
definition of a "retail food establishment": "Retail food establishment means an
establishment that sells food products directly to consumers as its primary function.
A retail food establishment may manufacture/process, pack, or hold food if the
establishment's primary function is to sell from that establishment food, including
food that it manufactures/processes, packs, or holds, directly to consumers. A
retail food establishment's primary function is to sell food directly to consumers if
the annual monetary value of sales of food products directly to consumers exceeds
the annual monetary value of sales of food products to all other buyers. The term
'consumers' does not include businesses. A 'retail food establishment' includes
grocery stores, convenience stores, and vending machine location." 21 C.F.R. §
1.227(b)(11); see also Choo, supra note 3, at 61.
41. Amendment WHI to S. 510, 111th Cong. (2010), available at
http://tester.senate.gov/Legislation/upload/tester smallfacilitiesamendment.pd
f (noting that the amended "section shall not apply to a facility for a year if the
average annual adjusted gross income of such facility for the previous 3-year period
is less than $500,000."). There are unanswered questions about the application of
the federal legislation to small producers who sell directly to consumers and are not
engaged in interstate commerce. Some might argue that any local food sales have a
"substantial impact" on interstate commerce because of the cumulative impact of all
of the small farmers, but the complex issues associated with that question and the
new Food Safety and Modernization Act must be left to another day. For a good
history of the development of commerce clause jurisprudence, see e.g. Robert Wax,
United States v. Lopez: The Continued Ambiguity of Commerce ClauseJurisdiction, 69
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A. Greens, Fruits and Raw Vegetables
The line at the local farmers' market is always long for the
washed, organic mixed salad greens that are in huge plastic bags in
the farmer's truck and dumped into a large box for sale at his stand.
Buyers use tongs to load the loose greens into shopping bags, which
are then weighed. The steps in this process all matter. The farmer
grows the lettuce, harvests it, washes it, stores it, transports it, and
displays it for sale. In order to sell at the Urbana, Illinois farmers
market, which is our case study, the farmer must apply for a permit
to participate in the market from the Urbana Market Director (Director), who is a city employee."2
As someone selling produce, our farmer is designated a "grower" whose farm must be inspected by the Director so that Director
can confirm that the food is grown by the vendor in Illinois and to
give the Director some "context" so that she can better sell the farmers' market as a whole." The one-time cost for this Directorviewing is $50, but there is no charge for subsequent visits in future
years." The cost to rent the space at the market depends on how
many weeks the farmer wants to participate, how many spaces are
required for the display, and whether the farmer will need electricity. 5 The rent can range from $20.00 for a one-time fee to $480 for
the twenty-four-week season with a 10% discount for early appli-

L. REv. 275, 277-86 (1996). Wax discusses Wickard v. Filburn, 317 U.S. 111
(1942), in which the United States Supreme Court upheld the Agricultural Adjustment Act of 1938. The Court rejected the farmer's arguments that the federal government had no jurisdiction to set quotas for wheat that was grown and consumed
on the farm. Even though the farmer's activities alone did not affect interstate
commerce, the Court reasoned that the cumulative effect of all of such small farmers justified Congress's ability to act. Id. at 280 n.68. However, the Supreme Court
decision in United States v. Lopez, 115 S.Ct. 1624, 1631-32 (1995), that limited Congressional action under the Commerce Clause, leaves the application of Wickard to
local farm cases uncertain. Id. at 300. See also Sisters of Visitation v. Cochran Plastering Co., 775 So.2d 759, 764 (Ala. 2000), abrogated by Citizens Bank v. Alafabco,
Inc., 539 U.S. 52 (2003).
42. MARKET AT THE SQUARE VENDOR REGULATIONS, POLICIES, & APPLICATION
MATERIALS (2011), available at http://www.city.urbana.il.us/urbana/community
development/economic development/market/Vendor Application.pdf.
43. Id. § IV A. Vendors must also have an Illinois Business Tax number. Products sold by weight must comply with the standards of the State of Illinois for sales
by weigh and their scales must comply with standards of the State of Illinois for
sales by weight. Id.
44. Id.
45. Id. at § V.
TEMPLE
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cants." The lettuce farmer must attach all food licenses, permits,
and certifications to her application to sell at the market. 7 Our farmer is now challenged to figure out what licenses, permits, and certifications she needs in order to sell lettuce. Her journey is simple
compared to some of her neighbors at the market who sell such
highly regulated products as meat or artisan chocolates. Urbana,
Illinois, the location of our case study market, is in Champaign
County. Under the Illinois Counties Code, County Boards are empowered "to do all acts and make all regulations which may be necessary or expedient for the promotion of health or the suppression
of disease."" Consequently, the Champaign County Board created
the Champaign County Health Department, which has jurisdiction
over "the preparation, manufacture, packaging, storing or distributing of food except for establishments governed by the Illinois Meat
and Poultry Inspection Act."" The Champaign County Health Department has geographic jurisdiction over everything in the county
except areas falling within the Champaign Urbana Public Health
District," which includes the city of Urbana where the market is located. Municipalities in counties of over 2,000,000 are also responsible for regulating and inspecting food service establishments, but
may enter into an intergovernmental agreement with a county
health department to perform these functions." The Illinois Department of Health promulgated Technical Bulletin/Food #30 in

May, 2010.2 Acknowledging the three-fold increase in farmers markets in the last decade since the previous Bulletin addressing farmers' markets was promulgated, the Bulletin is designed to provide
regulatory guidelines for foods at farmers markets and other similar
events." The Market Director in Urbana must manage her market
consistently with the new Technical Bulletin, which has an Appendix
referring to laws and regulations.'
What does this mean for our small lettuce farmer's trip to the
farmers' market? She may need inspections from the county where
46.
47.
48.
49.
50.
51.
52.

Id..
Id. § IVA.
55 ILL. COMP. STAT. 5/5-1052 (2008); 55 ILL. COMP. STAT. 5/5-25001.
Champaign County Ordinance 573 ch. 1.3.1(B).
Champaign County Ordinance 573 ch. 1.3.2(B).
55 ILL. COMP. STAT. 5/5-1115.

ILL. DEP'T OF PUB. HEALTH, OFFICE OF HEALTH PROT., Div. OF FOOD, DRUGS &
DAIRIES, TECHNICAL INFORMATION BULLETIN/FOOD # 30 (2010), available at

http-//www.agr.state.il.us/farmersmarket/IDPHTIBF30.pdf.
53. Id.
54. Id.
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her farming operation functions, inspections from the Champaign
Urbana Public Health District, and inspections from any other county in the state where she wants to participate in a farmers' market. If
she wants to go into a large urban area, she may need a municipal
inspection as well." Her interaction with the consumers at the market, rather than on her farm or through one wholesaler, makes her
simple business very complicated.
In order to sell at the Urbana farmer's market, the lettuce farmer must get a "food service permit" from the Champaign Urbana
Public Health District." Under the Ordinance, such a food service
permit is required for any "retail food establishment," which is defined as "temporary food service establishments and mobile food
units."" The Illinois Statute that authorizes the establishment of the
Health District uses the same language, but then refers to other
statutes that distinguish between "food service establishments" and
"retail food stores."" If the farmer were selling from a farm stand,
she would not be required to get these permits assuming she is not
preparing food and thus not a "food service establishment."59 Farm

55. 65 ILL. COMP. STAT. 5/11-20-15 (A) (2008).
56. See Champaign County Ordinance 573.
57. Id. at ch. 3.3.11.
58. 55 ILL. COMP. STAT. 5/5-1115(e) ("For the purpose of this Section, "retail
food establishment" includes a food service establishment, a temporary food service
establishment, and a retail food store as defined in the Food Service Sanitation
Code, ILL. ADMIN. TIT. 77, § 750, and the Retail Food Store Sanitation Code, ILL.
ADM. CODE TIT. 77, §760.") Under ILL. ADMIN. CODE tit. 77, § 750, "food service
establishment" means "any place where food is prepared and intended for, though
not limited to, individual portion service, and includes the site at which individual
portions are provided. The term includes any such place regardless of whether
consumption is on or off the premises and regardless of whether there is a charge
for the food." Under ILL. ADMIN. CODE tit. 77, § 760.20, "retail food store" means
any establishment or section of an establishment where food and food products are
offered to the consumer and intended for, though not limited to, off-premises consumption. The term includes delicatessens that offer prepared food in bulk quantities only. The term does not include establishments which handle only prepackaged spirits; roadside markets that offer only fresh fruits and fresh vegetables for
sale; food service establishments; or food and beverage vending machines. Champaign County Ordinance 573 distinguishes "Food Service" from "Food Retail" establishments. Champaign County Ordinance 573 ch. 3.3.11, ch. 3.3.36 (defining a
"Food Service Establishment" as "any place where food is prepared..." and "Retail
Food Store" as "any establishment or section of an establishment where food and
food products are offered to the consumer and intended for, though not limited to,
off-premises consumption.").
59. ILL. ADMIN. CODE tit. 77, § 750.
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stands are explicitly exempted from the definition of "food retail
store."'
Public Health Districts are charged with implementing the Illinois Food, Drug and Cosmetic Act' and the Sanitary Food Preparation Act.62 The Districts are authorized by Section 21 of the Illinois
Food, Drug and Cosmetic Act," Section 11.1 of the Sanitary Food
Preparation Act,u and the Food Handling Regulation Enforcement
Act.' The Public Health District inspectors are to implement the
Illinois Department of Public Health rules and regulations by making "sanitary investigations and inspections as [they]..deem necessary for the preservation and improvement of the public health" of
the state concerning the handling of food served to the public."'
These provisions leave a lot of discretion to the person who enforces
them so the lettuce farmer may meet one county inspector's criteria
but not another's, because of something like the location of her
washing station. The inspectors for both Food Service and Food
Retail are to complete a standardized form" and each of these inspections will cost the small farmer extra fees that cut into her profits.66
According to the Illinois Food, Drug and Cosmetic Act, our
farmer's lettuce is defined as "a raw agricultural commodity" because it is a "food in its raw or natural state, including all fruits that
are washed, colored or otherwise treated in their un-peeled natural
form before marketing."" As such, the sanitary requirements are
60. ILL. ADMIN. CODE tit. 77, § 760.20.
61. 410 ILL. COMP. STAT. ANN. 620 (West 2011).
62. 410 ILL. COMP. STAT. ANN. 650.
63.

410 ILL. COMP. STAT. ANN. 620/21.

64. 410 ILL. COMP. STAT. ANN. 650/11.1.
65. 410 ILL. COMP. STAT. ANN. 625.
66. 20 ILL. COMP. STAT. ANN. 2305/2(a).
67. ILL. ADMIN.CODE tit. 77, §§ 750.20, 760.20 (referring to the forty-five-item
"Retail Food Sanitary Inspection Report"). For an example of such a form, see
http://www.c-uphd.org/documents/eh/mock-inspection-formjpg.
68. Each County may charge reasonable fees for inspections. 55 ILL. COMP. STAT.
ANN. 5/5-1115(c). The municipalities may also charge reasonable fees. 65 ILL.
COMP. STAT. ANN. 5/11-20-15.

Fees in Urbana can be found at Champaign-Urbana

Public Health District Environmental Health Fee Schedule, CHAMPAIGN URBANA PUB.
HEALTH DISTRICT, http://www.c-uphd.org/environmental-fees-cu.html (last visited
May 16, 2011) [hereinafter Environmental Fee Schedule].
69. 410 ILL. COMP. STAT. ANN. 620/2.18. According to the definitions of ILL.
ADMIN. CODE tit.77,

§

750.10, the lettuce is a Ready-to-eat food, meaning a food that

is in a form that is edible without washing, cooking, or additional preparation by
the food establishment or the consumer and that is reasonably expected to be consumed in that form. Ready-to-eat food includes: unpackaged potentially hazardous
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more lax than for other types of food products." Under the 2010
Illinois Department of Health Food Bulletin #30, fresh vegetables that
are "as harvested and not further processed: only minimally rinsed
to remove visible soil, but otherwise unprocessed and unpackaged,"
are saleable at farmers markets without further restrictions.7 Regulations for the Illinois Department of Public Health state that the
vegetables must be free from filth and spoilage2 and must be
washed in potable water. However, the equipment needs are less
stringent than for other foods and the vegetables need not be
wrapped for transport."
If our farmer had bagged the lettuce before taking it to market,
she would have engaged in "processing," which is defined as "manufactur[ing], compound[ing], intermix[ing] or prepar[ing] food
products for sale or for customer service."7 ' The process of "cutting" the vegetables, including herbs, converts them to something
that is ready to be eaten and therefore subject to more regulation.
The processing must take place in a facility that is certified by the
local health department." This is a food-processing establishment,
which means a commercial establishment in which food is manufactured or packaged for human consumption."
Farmers may want to offer consumers a taste of their produce
as a means of distinguishing their product from the neighboring
stand. Consumers enjoy walking through the market, taste-testing
the produce for quality and nuance. However, if the farmer slices
food that is cooked to the temperature and time required for specific food under
Section 750.180; washed and cut raw fruit and vegetables; Whole raw fruits and
vegetables that are intended for consumption without the need for further washing,
such as at a buffet, but excluding whole raw fruits and vegetables offered for retail
sale; and other food presented for consumption for which further washing or cooking is not required and from which rinds, peels, husks, or shells are removed. ILL.
ADMIN. CODE tit. 77, § 750.10.
70. See discussions on meat, infra.
71. TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53.
72. ILL. ADMIN. CODE tit. 77, § 760.100; ILL. ADMIN. CODE tit. 77, § 750.100 (noting that food should be safe for human consumption). 410 ILCS 620/10(a)(3).
73. ILL. ADMIN. CODE tit. 77, § 750.170.
74. ILL. ADMIN. CODE tit. 77, § 760.750.
75. ILL. ADMIN. CODE tit. 77, § 760.290.
76. ILL. ADMIN. CODE tit. 77, § 750.10; 77 ILL. ADMIN. CODE tit. 77, § 760.20.
77. TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53. Note that
Herbs must be chopped, blended, or otherwise packaged in an inspected facility. Id.
78. ILL. ADMIN. CODE tit. 77, § 615.310(b)(3)-(4); TECHNICAL INFORMATION
BULLETIN/FOOD #30, supra note 53.
79. ILL. ADMIN. CODE tit. 77, § 750.10 ("The term does not include a food service
establishment, retail food store, or commissary operation.").
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an apple to offer a taste, health regulations would require hand
washing in a temporary hand washing station similar to the one illustrated in the diagram in the Illinois Department of Health Technical Information Bulletin/Food #30."0 The hand-washing station is
to have hot water that comes out of a hands-free spigot.' The sole
proprietor at the farm stand is unlikely to be able to run to a communal hand-washing station, and so could be required to have one
at his or her stand. The end result is that farmers will have great
difficulty offering tastes.
The local Health Department is required to assess every food
facility for relative risk of food borne illnesses, by classifying the facility as Category 1, 11 or III, depending on the product being handled, the methods used, how it is stored, etc.82 A Category I facility
holds hot or cold food for longer than 12 hours." So, a restaurant
with a walk-in cooler would be a Category I facility.' A Category II
facility still cooks food but does not hold it for longer than 12
hours.' Raw vegetables are a low risk food and thus the lettuce
farmer's establishment is likely to be a Category III facility." As a
Category III facility, it must be inspected every two years and the
fees will be less than establishments in the lower categories."
B. Meat

The farmer who arrives at the market with frozen portions of
locally grown meat has jumped through even more hurdles than the
farmer selling lettuce." Again, leaving aside the question of whether
the meat is accurately labeled according to federal and state regulations, the meat seller is subject to higher standards under all of the
80. TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53, at 3.
81. Id.
82. ILL. ADMIN. CODE tit. 77, § 615.310(b)(3).
83. Id.
84. Id.
85. Id.
86. ILL. ADMIN. CODE tit. 77, § 615.310(b)(3)(C).
87. The Champaign Urbana Public Health District charges $150 a year for a
Category III and $400 a year for a Category I establishment. EnvironmentalFee Schedule, supra note 69.
88. See MARTINEZ ET AL, supra note 2, at 25. ("Farmers have stated that regulatory and processing barriers to meat and value-added product sales present significant obstacles to increasing local sales (Ostrom, 2006). Smallscale meat processing
facilities often lack capacity, equipment, acceptable inspection status, and human/financial capital to meet demand requirements (Matteson and Heuer,
2008).").
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state and local health department regulations. According to the
category descriptions noted above, a farmer selling prepackaged
frozen meat could be considered a Category III facility based on the
fact that the meat is not prepared at the establishment and is prepackaged by a commercial processor.' However, the farmer's frozen meat stand could also be classified as a Category II facility because the risk-based classification system, despite the guidelines, is
still at the discretion of the local health department.' With a higher
risk-based classification come more inspections," and thus more fees
for the local health department and potentially a higher registration
fee for the market." The meat vendor's establishment may be classified as a Category III facility one year but then a Category II facility
the next, even if her operation is exactly the same both years. The
local health department must show that any re-classification was
based on the Hazard Analysis Critical Control Points concepts."
The farmer is also subject to the Illinois Department of Agriculture regulations. The animals are usually brought to a certified
meat processing plant where they are butchered, the meat portions
are wrapped, and then frozen. The meat is then transported back to
the farm in a freezer and stored. Each of these steps is regulated.
Even if the small farmer uses a licensed commercial processor
to process their meat, she cannot simply store the frozen, sealed
patties of meat in freezers at her home.' Wherever the meat is
stored prior to sale at the market, it must be kept in a freezer in a
room with tight-fitting, self-closing doors, floors made of smooth
durable material, sufficient ventilation, and be reasonably free of
litter and articles not essential to the storage of the meat." The regulations are such that the farmer must essentially have an entire
room or entire building dedicated solely to housing the freezers of
meat. Obviously, the regulations are meant for storage conditions
at establishments where the food is actually sold, but a farmer who is
selling her product only at the farmers' market and only storing the
product at her home must still comply with all of the food storage
regulations.

89.
90.

ILL. ADMIN. CODE tit. 77, § 615.310(b)(3).
ILL. ADMIN. CODE tit. 77, § 615.310(b)(3)-(4).

91. Id.
92. EnvironmentalFee Schedule, supra note 69.
93. ILL. ADMIN. CODE tit. 77, § 615.310(b)(3)-(4).
94. See generally ILL. ADMIN. CODE tit. 77, § 760.150.
95. See ILL. ADMIN. CODE tit. 77, § 760.120-1440.
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According to USDA regulations for meat storage,' if the farmer
sells directly to the public from the farm, she needs a meat broker's
license that is somewhat dependent on the size of the cuts that she
sells. If the farmer sells more than 300 pounds of cattle meat to a
consumer, or the farmer's total sales to household consumers is less
than 75% of her total sales, she will be subject to additional inspection by the USDA."

C. Eggs
In Europe and many other parts of the world, eggs are not refrigerated for sale even in grocery stores, and they are sold individually in open markets. In the United States, eggs are treated as a
separate and especially vulnerable commodity that fall under multiple federal and state agencies' jurisdiction." The FDA inspects eggs
that are in their shells and the feed that chickens eat. The USDA
has jurisdiction over egg products, including liquid, frozen and dehydrated eggs and the laying facilities. 9 States may have their own
regulatory scheme for eggs as well. For example, the Illinois Department of Agriculture administers the Illinois Egg and Egg Products Act" and accompanying regulations"' regarding the sale of

96. See generally 9 C.F.R. § 301.2 (2010); 9 C.F.R. § 303.1.
97. 9 C.F.R. § 303.1(d).
98. See, e.g., Federal Egg Products Inspection Act, 21 U.S.C. § 1031 (2006) ("Eggs
and egg products are an important source of the Nation's total supply of food, and
are used in food in various forms. They are consumed throughout the Nation and
the major portion thereof moves in interstate or foreign commerce. It is essential,
in the public interest, that the health and welfare of consumers be protected by the
adoption of measures prescribed herein for assuring that eggs and egg products
distributed to them and used in products consumed by them are wholesome, otherwise not adulterated, and properly labeled and packaged. Lack of effective regulation for the handling or disposition of unwholesome, otherwise adulterated, or
improperly labeled or packaged egg products and certain qualities of eggs is injurious to the public welfare and destroys markets for wholesome, not adulterated, and
properly labeled and packaged eggs and egg products and results in sundry losses
to producers and processors, as well as injury to consumers. Unwholesome, otherwise adulterated, or improperly labeled or packaged products can be sold at lower
prices and compete unfairly with the wholesome, not adulterated, and properly
labeled and packaged products, to the detriment of consumers and the public generally.")
99. Gretchen Goetz, Who Inspects What? A Food Safety Scramble, FooD SAFETY
NEWS (Dec. 16, 2010), http://www.foodsafetynews.com/2010/12/who-inspectswhat-a-food-safety-scramble/.
100. 410 ILL. COMP. STAT. ANN. 615 (West 2011).
101. ILL. ADMIN. CODE tit. 8, § 65 (2008).
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eggs. On the very local level, some communities allow individuals to
keep a limited number of laying chickens in their backyards for the
production of eggs." So, the vendor at the market with local eggs
must comply with a different set of food regulations than the vegetable grower at the next stand.
In July 9, 2009 the Food and Drug Administration (FDA) issued
a Rule requiring "shell egg producers to implement measures to
prevent Salmonella Enteritis (SE) from contaminating eggs on the
farm and from further growth during storage and transportation." o3
The Rule went into effect on September 8, 2009, and impacts farmers who have 3,000 or more laying hens at a particular farm, and
who do not sell all of their eggs directly to consumers, but produce
shell eggs for the table market.' The Rule requires: "developing a
written SE prevention plan that meets the regulations specific requirements; environmental testing; egg shell testing in some circumstances; maintenance of records to show compliance; and requirements for refrigeration of eggs being held and transported."05 The
thousands of comments on the proposed Rule included arguments
that the small producers should be required to meet the same requirements because they were under-resourced, which caused risk.'"
On the other side were those who maintained that the size of the
large producers created the risk and the regulations were unduly
expensive for the smaller producers.o' This argument won out with
the F.D.A.
The summer of 2010 saw an outbreak of 1,500 cases of salmonella associated with the eggs produced on huge industrial farms in
Iowa and illustrates the national debate on whether the commodity
itself is potentially dangerous or if the method of production is the
cause of the hazard." Any eggs sold through interstate commerce
102. See e.g. Chicken Ordinances and Laws, URBAN CHICKENS, http://
urbanchickens.org/Chicken-ordinances-and-laws (last updated May 27, 2011); MAD
CITY CHICKENS, http://www.madcitychickens.com/ (last visited May 27, 2011);
Chicken Ordinances and Laws; North Carolina, Charlotte and Concord, URBAN
(lasted updated
CHICKENS,
http://urbanchickens.org/North-Carolina#charlotte
May 27, 2011).
103. A. Bryan Endres & Michaela Tarr, United States Food Law Update: Initial Food
Safety Restructuring Efforts, Poultry Production Contract Reforms and Genetically Engineered Rice Litigation, 6 J. FOOD L. & POL'Y 103, 119 (2010).
104. Id. at 119-20.
105. Id. at 120-21.
106. Id. at 121.
107. Id. at 122.
108. See, e.g., Monica Davey, Heart of Iowa as Fault of Egg Recall, N.Y. TIMES, Aug.
28, 2010, http://www.nytimes.com/2010/08/27/us/27eggs.html.
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and by a means that "substantially impact(s) interstate" commerce
must comply with the Federal Egg Product Inspection Act." The
DeCosters' operation, which was the major producer of the tainted
eggs, produced 2.3 million eggs in a week and had been subject to
an inspection scheme that failed."o
D. Chocolate
Chocolate has its own peculiarities, but shares some characteristics with baked goods, jams, jellies, and pickles. These are clearly
processed foods that someone is transforming from raw goods into
a finished product, and are often referred to as having added value.
In Illinois, this production must be done in a certified commercial
kitchen, and home-produced baked goods, jams, pickles and candies
could not be sold at a market."' Creating such a commercial kitchen
is prohibitively expensive for the small producer."2 For example, at
hearings regarding the passage of a cottage food industry bill in
Michigan that exempted small food producers who earn less than
$15,000 a year, it was estimated that "setting-up a commercial kitchen to produce jams and jellies for local sale can cost as much as
$30,000-an amount that meets requirements for commercial sized
ovens, compartmentalized sinks, plumbing, industrial appliances
such as refrigerators, separated storage areas, water testing, handicapped accessibility, local health department inspections, and state
licensure. ""' Thus, it would be practically impossible for a small
producer or start-up to have their own commercial kitchen.
There is an entire section of the Illinois Administrative Code
dedicated to chocolate processing."' Despite the specificity of the
code title, the regulations of this section are still far from definite.
The generality of the regulations can be a bane or a boon to the
chocolate processor. The lack of detail allows for the possibility that
109. Federal Egg Products Inspection Act, 21 U.S.C. § 1031 (2006); Endres &
Tarr, supra note 101, at 119-24.
110. Davey, supra note 106; Federal Egg Products Inspection Act, 21 U.S.C. §
1031; Endres & Tarr, supra note 101, at 119-24.
111. ILL. ADMIN. CODE tit. 77,
BULLETIN/FOOD #30, supra note 53.
112.

HOUSE FISCAL AGENCY,

§

615.310(b)(3)-(4); TECHNICAL INFORMATION

LEGISLATURE

ANALYSIS-FOOD

"COrAGE FOOD OPERATIONS"; "HONEY"; MAPLE SYRUP

LAW

EXEMPTIONS:

1-2 (2010), available at

http-//www.legislature.mi.gov/documents/2009-2010/billanalysis/House/pdf/2009HLA-5280-3.pdf.
113. Id.
114. ILL. ADMIN. CODE tit. 77, § 738.100-940.
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there are many ways to comply with a regulation, and the law remains flexible to accommodate entrepreneurs who have access to
varying amounts of money, space, or other constraints. More often,
however, it is the case that the health inspector in charge of ensuring compliance with the regulations sees only one way of doing
things and the food entrepreneur must meet that inspector's expectations or be shut down.
For instance, part of the chocolate-making process involves separating the cocoa bean husks from the nibs after they have been
cracked open by using air to sift the lighter husks from the heavier
nibs. It is a laborious process if undertaken manually,"' and many
small-scale chocolate-makers will accomplish this stage using winnowers of their own creation."' Small-scale commercial cocoa bean
winnowers do exist, but they will cost a chocolate entrepreneur
thousands of dollars"' in addition to the costs of a commercial
kitchen space. A health inspector, unfamiliar with the chocolatemaking process, may balk at a winnower created out of PVC and a
shop-vac, and require the cost-prohibitive stainless steel commercial
contraption even though it is essentially the same machine and the
regulations only require that equipment "be so designed and of such
material and so fabricated as to be smooth, easily cleanable and durable, and shall be in good repair."...
In addition, the chocolate processor must comply with labor intensive cleaning processes that may not be conducive even to commercial equipment. A small-scale chocolate entrepreneur will likely
have to wash his equipment manually, which, according to the regulations for food processing generally, requires washing equipment in
a three-compartment sink."' A commercial wet grinder used for
grinding the cocoa beans is large and highly cumbersome, if not
impossible, to clean in three different sinks.'" Because of this, a
health inspector could, at her discretion, decline to certify the
115. Winnowing, a Key to Quality, AMANOCHOCOLATE.COM (Aug. 17, 2010, 4:31
PM), http://www.amanochocolate.com/articles/cocoabeanwinnowing.html.
116. The Mast Brothers at Their Chocolate Factory in Brooklyn, THESELBY.COM,
http-//www.theselby.com/1 8_10_mast-brothers/ (last visited May 16, 2011)
(showing pictures of the chocolate-making process in a small-scale chocolate plant
in Brooklyn, NY).
117. Winn-15 Mini Cocoa Bean Winnower for Cocoa Nib Production, BLT-INC.COM,
http://www.blt-inc.com/winnl5.htm (last visited Mar. 16, 2011).
118.
119.
120.

ILL. ADMIN. CODE tit. 77, § 738.420.
ILL. ADMIN. CODE tit. 77, § 750.820.
ECGC Grinder, cOcoAToWN.coM, http://www.cocoatown.com/index. php?

option=comcontent&view-article&id=49&Itemid=56 (last visited Mar. 16, 2011).
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equipment even though the regulations only require that equipment
shall be taken apart for cleaning "insofar as necessary."'
III. THE SMALL FOOD ENTREPRENEUR
The small food producer, who wants to sell cookies, pies,
breads, chocolates or the like, is faced with a constant barrage of
strict interpretations of vague regulations that either cause his operational costs to skyrocket or force him to give up the operation
altogether. His food processes may mirror a small certified food
processor in another state, and he may even have passed certification if he had been visited by a different health inspector from the
same county department. Yet, because of the indefiniteness of the
regulations, success in certification can be left entirely to luck of the
draw.
Not only might a food entrepreneur be prohibited from selling,
but health departments have authority to seize and destroy food
products that are out of compliance.'" The Chicago Tribune reported on a case in February, 2010 in which a woman had purchased over $1,000 of fruit the previous season from a Green Market, had prepared and frozen the puree in a certified commercial
kitchen, and as she began to prepare gelees from the fruit puree in
another certified kitchen, the Chicago Department of Health In12
The inspectors seized the fruit puree and told
spectors arrived."
her that she could not use it for commercial purposes.'2 She asked
to keep the fruit puree for personal use, and her son tried to carry
out one of the coolers, but the inspectors tore open all of the packages and poured bleach on the food so it could never be used.12 1
The health department prohibited any use of the food because the
"processor" did not have the proper licenses.'" The implication is
121.

ILL. ADMIN. CODE tit. 77,

§

730.7050.

122. Monica Eng, Health Department Tussle with Shared Kitchen Updated, CHI. TRIB.
(Feb. 11, 2010), http://leisureblogs.chicagotribune.com/thestew/2010/02/healthdepartment-tussle-with-shared-kitchen-updated.html?utm source=feedburner&utm_
medium=feed&utm campaign=Feed%3A+chicagotribune%2Fthestew+(Chicago+Tribune+-+The+Stew); Monica Eng, Health Department Destroys Thousands of Dollars of
Local Fruit, CHI. TRIB. (Feb. 5, 2010), http://leisureblogs.chicagotribune.com/thestew/2010/02/health-department-destroys-thousands-of-dollars-of-localfruit.html. The inspectors destroyed other food such as organic granola bars at the
same facility. Id.
123. Id.
124. Id.
125. Id.
126. Id.
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that without the proper licenses, the city has no assurances that the
food is safe, although one could argue, more cynically, that the city
simply wanted its fee. Ironically, the woman who was trying to make
the gelees had applied for a license and invited the inspectors to
come to the facility." She estimated a loss of $6,000 in revenue
from the destruction. 2 8
There are a growing number of certified commercial kitchens,
where small food producers are able to rent time with equipment,
storage, and production space in order to produce added-value
goods.'"2 The certified kitchens can be managed by not-for-profit
organizations or for-profit entities.'" In some cases, the certified
kitchen is part of an on-going commercial enterprise, such as a res127. Eng, Health Department Destroys Thousands of Dollars of Local Fruit, supra
note 122.
128. Beyond the scope of this article is the discussion of the Food and Drug Administration Amendments Act of 2007 (FDAAA), establishing a "Reportable Food
Registry," an FDA-managed database designed to document food adulteration and,
"Guidance for Industry: Questions and Answers Regarding the Reportable Food
Registry as Established by the Food and Drug Administration Amendments Act of
2007" that requires a "responsible party" to use an electronic portal to submit a
report if the responsible party determines that an article of food is a "reportable
food." See, e.g., Sarah Taylor Roller, Raqiyyah R. Pippins &Jennifer W. Ngai, FDA's
Expanding Postmarket Authority to Monitor and Publicize Food and Consumer Health
Product Risks: The Need for Procedural Safeguards to Reduce "Transparency" Policy

Harms in the Post -9/11 Regulatory Environment, 64 FOOD & DRUG L.J. 577, 582
(2009); see also Draft Guidance for Industry: Questions and Answers Regarding the
Reportable Food Registry as Established by the Food and Drug Administration
Amendments Act of 2007, 74 Fed. Reg. 27,803 (June 11, 2009); see also FDA Food
Safety Modernization Act, S. 510 111th Cong. § 101(a) (2009); FDA Globalization
Act of 2009, H.R. 2749, 111th Cong. § 106(a) (2009); Section 106(a) of the FDA
Globalization Act would expand FDA's discretionary authority to access and copy
company records not only when it has a "reasonable belief' that an article of food
presents a threat of serious adverse health consequences or death, but also when an
article of food is "misbranded, or otherwise in violation of the Act." Id. In addition,
under section 101(a)(1), whenever FDA has a reasonable belief that an article of
food presents a threat of serious adverse health consequences or death, the agency
would have the discretionary authority to access and copy records not only with
respect to that article of food, but also "any other article of food likely to be affected in a similar manner." Id. Senate Bill 510 § 101 covers the Hazard Prevention.
129. See, e.g., Fernanda Santos, A Kitchen-for-Rent Is a Lifeline for the Laid-Off, N.Y.
15, 2010),
http://www.nytimes.com/2010/12/15/nyregion/
TIMEs,
(Dec.
15kitchen.html?_r-1&src-ISMRHPLOMSTFBhtt;p://pafoodventures.psu.edu/
incubators.html.
130. For an example of a non-profit community kitchen, see Can-Do Kitchen Project,
FAIR FOOD MATTERS, http://www.fairfoodmatters.org/candokitchen.php (last visited Mar. 12, 2011). For an example of a for-profit kitchen, see Kitchen Chicago,
About-Us, KITCHEN CHI., http://www.kitchenchicago.com/ (last visited Mar. 12,
2011).
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taurant or catering business, which rents out the kitchen as a means
of meeting expenses."' In other situations, the communal kitchen is
the major focus of the entity and it may provide ancillary opportunities such as storage, on-sight sales, cooking classes, and business
support for food entrepreneurs."
Historically, churches and schools might have let small food
producers use their space, but the potential liability associated with
allowing food production has halted such informal arrangements or
driven them underground. Informal conversations with foodies
around the country uncover that processed food has become the
parallel to bathtub gin during Prohibition, and food entrepreneurs
can be quite creative at finding ways to avoid the regulations, such
as setting up food-buying clubs that require membership to buy a
home-cured ham.'" These arrangements have an uncanny resemblance to Speakeasies. Even if a small producer simply wants to
wash, cut, and bag raw produce, he or she must meet food processing regulations. Several communities are attempting to create food
processing facilities for the small producers who would otherwise
have to ship their goods a long distance at great expense.'
Such
community kitchens and food processing plants are not a sufficient
solution for the small food producers who are trying to manage the
myriad of food regulations as they attempt to sell directly to consumers.
IV. COTTAGE FOOD INDUSTRY EXCEPTIONS

Agricultural policy in the United States has supported the industrialization of food production. "The goal of an industrialized
farming operation is to produce mass uniform output with the lowest cost of production possible; specialization in the production of

131. For example, Mr. C's Catering provides multiple community kitchen spaces
in addition to its catering business. Mr. C's Catering and Kitchen Rental, MR. C'S
CATERING, http://mrcscatering.com/ (last visited Mar. 12, 2011).
132. La Cocina, a non-profit in San Francisco, provides business development for
poor

and

minority

food

entrepreneurs.

La

Cocina,

LACOCINASF.ORG,

http://www.lacocinasf.org/ (last visited Mar. 12, 2011). Splice Kitchen in Chicago,
IL opens the front of its space as a test restaurant and market. How it Works, SPLICE
KITCHEN, http://www.splicekitchen.com/index.php (last visited Mar. 12, 2011).
133. See, e.g., This Little Piggy, THIs LIrrLE PIGGY, http://thislittlepiggy.us/ (last
visited Mar. 12, 2011).
134.

See,

e.g.,

Blue

Ridge

Food

Ventures,

ADVANTAGEWEST.COM,

www.advantagewest.com/content.cfm/content-id/144/section/food
Mar. 12, 2011).

http://

(last visited
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one product replaces diversification.""1 Industrialized farming and
mono-culture hurts the quality of our food, our health, our sense of
food security, and farmers' perceptions of themselves as the providers of a public good.' There is some argument that food safety anxiety is a response to the problems of big agriculture that requires
the use of chemicals, drugs, prolonged storage, and extended shipping.17 Products are consolidated and consumers have no idea
where their food comes from or who has produced it."' Agricultural
law specialist Susan A. Schneider has called for a reconfiguring of
agricultural law away from the "protectionism of big agriculture," to
a focus on food, the environment, and the interest of farmers.'"

135. Susan A. Schnieder, A Reconsideration of Agricultural Law: A Callfor the Law of
Food, Farming,and Sustainability,34 WM. & MARY ENvT. L. & POL'Y REV. 935, 944-45
(2010)
136. Neil D. Hamilton, Essay-Food Democracy and the Future of American Values, 9
DRAKE J. AGRIC. L. 9, 10 (2004) ("Progress has reduced our food knowledge and
eroded our appreciation for its tastes and differences and for its value in our lives
and society. We have substituted the fast foods and cheap foods manufactured by a
food industry that deems efficiency and low prices as more important than quality
or consumer satisfaction. Worse yet, most people still involved in agriculture do
not see themselves as farmers growing food but instead as growers producing
commodities, the raw materials food manufacturers process into the convenience
foods we consume. The true costs to society of these changes, not just in food, but
in health and obesity, satisfaction and confidence, and understanding and appreciation, are just now beginning to be weighed. Separating us from our food has had
many affects-not the least of which are how it is cheapening both our food and
ourselves.").
137. See, e.g., MICHAEL POLLAN, IN DEFENSE OF FOOD: AN EATER'S MANIFESTO
(2008); MICHAEL POLLAN, OMNIVORE'S DILEMMA: A NATURAL HISTORY OF FOUR
MEALS (2006); ERIC SCHLOSSER, FAST FOOD NATION (2005); Michael Pollan, The Vegetable-Industrial Complex, N.Y. TIMES MAG., Oct. 15, 2006, http://www.
nytimes.com/2006/10/ 15/magazine/ 15wwlnlede.html?scp=1&sq=vegetable%
20industrial%20complex&st-cse.
138. In recognition of the problems of the anonymity, the USDA has started a
program called "know your farmer, know your food." Know Your Farmer,Know Your
Food, USDA.GOV, http://www.usda.gov/wps/portal/usda/knowyourfarmer?navid=
KNOWYOURFARMER (last visited Mar. 12, 2011).
139. Schneider, supra note 135, at 946-47 ("This food-based agricultural law, however, cannot be driven solely by protectionism or exceptionalism, and it cannot be
focused solely on assuring the economic vitality of the agricultural industry. A
return to the agrarianism that reconciles the self-interest of farmers with the public
good of society should be the hallmark of the new food-based agriculture. Three
unique attributes involved in agricultural production are themselves areas of significant public interest. These unique attributes, reflecting the public's interest in
agricultural production, should frame the outline of the new food-focused agricultural law.
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Creating local markets where food producers and consumers engage
with one another is an ideal focal point for shifting the paradigm,
and the concern for food safety should not undermine these efforts.'
The local food movement is stymied by the food safety regulations such as those in Illinois. One national trend in addressing the
issue is the passage of what are referred to in this article as "cottage
food industry" exceptions. These laws exempt certain foods and
producers from some of the health and safety food regulations so
that small food producers and entrepreneurs can sell directly to
consumers. Lawmakers must consider the following variables when
constructing cottage food industry exceptions: who will be exempt;
what food will be included; where and how the food may be sold to
First, agricultural production is the primary way that we obtain food-a product that
is essential to human health and survival. "' Both farmers and the public at large
have a fundamental interest in the production of healthy foods, in policies that
assure the safety of those foods, and in the ready availability of healthy foods to all
segments of society.
Second, agricultural production involves the production of living things, evoking
ecological and moral issues that are completely different than the production of
inanimate products. That these products are the food we eat accentuates this imperative.
Third, agricultural production is heavily dependent upon the natural world and its
resources-in particular, land and water-and it has been both a significant consumer
of natural resources and a significant source of environmental degradation. Moreover, it remains heavily dependent on human resources, resources that in the past
have often not been adequately respected. Each of these attributes makes agriculture a unique industry, and each reflects an important societal concern.
These fundamental attributes provide policymakers with a new framework for analysis. The new agricultural law should be a system of agricultural laws and policies
that promote an agricultural sector that produces healthy food in a sustainable
manner. This requires a balancing of the needs of farmers with the needs of consumers, all within the context of protecting both the social fabric of society and the
environment.
A balanced system would be a sustainable system reflecting the triad of considerations: economic sustainability, environmental sustainability, and social sustainability.") (internal citations omitted).
140. Id. at 951 ("Reform should not, however, discourage small farming operations and regional food processing centers through regulatory structures that are
impossible for smaller operations to meet. Smaller, regional food systems may be
key to achieving better food transparency, higher quality products, and better connections between consumers and their food.") (quoting Marne Coit,jumping on the
Next Bandwagon: An Overview of the Policy and Legal Aspects of the Local Food Movement, 4J. FOOD L. & POL'Y 45 passim (2008) (discussing the growth of the local food
movement)). See also id. at 954-55.
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the consumer; and what labeling is required. In other words, who is
exempt from what and where?
A. Who is Exempt?
It is challenging for legislatures to define which food producers
should be exempt. Lawmakers have looked at where the food is
produced, specific foods, how much income is generated, and to
whom the food is sold as a means of identifying who should qualify.
In Ohio, the statutory scheme relies on a definition based on the
place, size, and product. The statute reads:
20) Cottage food production operation means a person who, in the person's home, produces food items that are not potentially hazardous
foods, including bakery products, jams, jellies, candy, fruit butter, and
similar products specified in rules adopted pursuant to section 3715.025
of the Revised Code.14 '

The language in the 2010 Michigan bill uses similar language
and limits the exemptions to food produced in a person's "primary
personal residence."' 2 The definitions exclude "communal residential settings" and structures such as "outbuildings, sheds, and
barns."' 3 Pennsylvania's statute uses the term "private home.""'
Utah has taken a slightly different approach and set up an alternative inspection system for cottage food producers.' 5 Utah's cottage
food exception operates by creating a separate regulatory scheme
for cottage food producers. Those home cooks who produce nonpotentially hazardous foods that are prepared in a kitchen designed
for residential purposes need not have things such as stainless steel
surfaces or a commercial sink, dishwasher, or oven."' However, the
home producer is still subject to the regulations of the Utah De-

141.

OHIO REV. CODE ANN.

§

3715.01(A)(20) (West 2011). This statute defines

"home" as "the primary residence occupied by the residence's owner, on the condition that the residence contains only one stove or oven used for cooking, which
may be a double oven, designed for common residence usage and not for commercial usage, and that the stove or oven be operated in an ordinary kitchen within the
residence." Id. See also OHIO ADMIN. CODE 3717(B)(4)(B) (2008).
142. MICH. COMP. LAws § 289.1105(h) (2010) ("Cottage food operation" means a
person who produces or packages cottage food products only in a kitchen of that
person's primary domestic residence within this state.).
143. MICH. COMP. LAws § 289.1105(k).

§ 5712

144.

3 PA. STAT. ANN.

145.

UTAH CODE ANN. § 4-5-9.5 (West 2010).

146.

UTAH CODE ANN.

§

(West 2011).

4-5-9.5(3)(a).
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partment of Agriculture and Food, and so must pay for inspections
and fees."'
Kentucky has created an alternative food regulatory system for
farmers only."' The statutory scheme divides the farmer/food producers as follows:
(56) "Home-based processor" means a farmer who, in the farmer's
home, produces or processes whole fruit and vegetables, mixed-greens,
jams, jellies, sweet sorghum syrup, preserves, fruit butter, bread, fruit
pies, cakes, or cookies;
(57) "Home-based microprocessor" means a farmer who, in the farmer's
home or certified or permitted kitchen, produces or processes acid
foods, formulated acid food products, acidified food products, or lowacid canned foods, and who has a net income of less than thirty-five
thousand dollars ($35,000) annually from the sale of the product;"1

The distinction, discussed further below, between high and low
risk food products is seen elsewhere. Kentucky, like other states,
has used income as a means of defining eligibility for exemptions,
but Kentucky applies the income limitation only to producers of
higher risk foods.' Lawmakers assume that at some threshold level
of business growth, the food producer creates a larger risk to the
public and should have the resources to pay inspection fees and invest in the equipment required by the health department. The Minnesota scheme exempts manufacturers whose yearly revenues are
lower than $5,000."' The law passed in 2010 in Michigan exempts
producers whose annual gross income from food sales is less than
$15,000.12 As noted above, the Tester amendments to the Federal
Food Safety Modernization Act'" exempt producers who earn less

147. UTAH CODE ANN. § 4-5-9.5(3)(b); UTAH ADMIN. CODE r. 70-560-5 (2011).
148. See Ky. REV. STAT. ANN. § 217.015 (59) (West 2011) (defining "farmer"); KY.
REV. STAT. ANN. § 217.136 (explaining exemptions for "home based processors").
149. KY. REV. STAT. ANN. § 217.015 (56)-(57); see KY. REV. STAT. ANN. §
217.015(51) (defining "home").
150. KY. REV. STAT. ANN. § 217.015 (56)-(57).
151. MINN. STAT. § 28A.15(9)-(10) (2009).
152. MICH. COMP. LAWs § 289.4105(e); MICH. COMP. LAWS § 289.4102(1) ("A cottage food operation is exempt from the licensing and inspection provisions of this
act. This exemption does not include an exemption from the labeling, adulteration, and other standards imposed in this section or under this act, or both... if (5)
The gross sales of cottage food products shall not exceed $15,000.00 annually...
The department may request in writing documentation to verify the gross sales
figure.").
153. Amendments WHI1112 and KER10161 to S.B. 510, 111th Cong. (2010)
(enacted).
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than $500,000 from some of the reporting requirements.'
Tester's
second amendment focuses on who the product is sold to, and creates an exemption for those who are selling directly to consumers as
opposed to other retailers or wholesalers.'"
Regulatory strategies rely heavily on inspections of the place of
production, but an alternative approach is to certify or license the
individual.
B. What Foods Are Exempt?

In defining what foods are covered by the cottage-industryexemption statutes, states have passed legislation that exempts specific foods such as honey or maple syrup," lists examples of exempt
foods, and/or makes clear that hazardous foods cannot be exempt.' In 2010, Illinois passed legislation so that honey that is in
the comb or removed from the comb in an unadulterated condition
is exempt from the Illinois Food, Drug, and Cosmetic Act.'
The
honey must be sold in its unadulterated state at a local market, and
the law exempts from inspection and regulation producers who
pack and sell less than 500 gallons of honey in the state of Illinois in
one year."' Prior to passage of the bill, honey that had been removed from the comb was considered a "processed food" which
meant regulators could require small honey producers to use commercial kitchens.'" The head of the Illinois Public health food processing program objected to the bill because, although she could not
recall any recent reports of honey-related illnesses, there is always
the possibility."' This statement is typical of health departments that
154. Amendment WHI1O112 to S.B. 510, 111th Cong. (2010) (enacted).
155. Amendment KER10161 to S.B. 510, 111th Cong. (2010) (enacted).
156. See, e.g., 2010 Ill. Legis. Serv. 96-1028 (West 2011).
157. See, e.g., OHIO CODE ANN. § 3715.025 (West 2011).
158. 2010 Ill. Legis. Serv. 96-1028 (defining honey that is in the comb or removed
from the comb in an unadulterated condition as a "raw agricultural commodity")
The bill also states that the Department of Health "may not regulate honey that is
in the comb or removed from the comb in an unadulterated condition. Id. Governor Pat Quinn signed SB2959 into law on June 13, 2010 and it became effective
January 1, 2011. Id. See also OHIO REv. CODE ANN. § 3715.01(A)(12) (defining "honey").
159. 410 ILL. COMP. STAT. 650/7(c) (2011).
160. Diane Ivey, A Sticky Situation: Bill Would Stop Regulation of Hobbyist Honey
Producers, ILL. TIMEs (Mar. 4, 2010), http://www.illinoistimes.com/Springfield/
article-7019-a-sticky-situation.html.
161. Id. ("Elizabeth Watkins, Public Health's food processing program coordinator, says while she can't recall any recent reports of honey-related illnesses with
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operate on fear rather than science or data about actual risks.
Michigan has also exempted honey and maple syrup.' 2
Illinois explicitly prohibits the sale of home-canned goods beUnder Wisconsin Act 101, the "Pickle
cause of a fear of toxins.'
Bill," home producers may sell home-canned fruits and vegetables
that are naturally high in acid.' Examples of allowable foods are:
pickled fruits and vegetables (not refrigerator pickles), salsas and
chutneys, sauerkraut and kimchi, jams and jellies, and applesauce. '
Kentucky's statutory scheme also distinguishes highly acidic foods
from others produced on the farm.'
Under the South Dakota
scheme, home food producers of canned goods who want to be exempt from inspections must have recipes approved by an official
third party processing authority.' Minnesota does not require approval of recipes but encourages food producers to "have the recipe
and manufacturing process reviewed by a person knowledgeable in
the food canning industry and recognized by the commissioner as a
process authority."'"
As described above, chocolates, candies, and other baked goods
that are made in home kitchens should not appear at an Illinois
farmers' market, and they are similarly prohibited from Wisconsin's farmers' markets.' 6 Commercially produced, pre-packaged
baked goods that are properly labeled may be sold at the market, so

hobbyist producers, anyone who makes hundreds of gallons of honey is susceptible
because they must store the excess product. If it gets too hot or cold, the honey
can change consistency, which puts it at greater risk for disease. 'Tainted honey can
contain pathogens or chemicals,' Watkins says. 'It's not often the case with hobby
beekeepers, but the issue is, a lot of food is changing. Peanut butter is growing
bacteria now. The possibility is there.' ").
162. 2010 MICH. PuB. ACTs 77.
163. TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53.
164.

Selling Home-Canned Foods: Do it Safe, Do it Legal, FOODSAFETY.WISC.EDU,

http://www.foodsafety.wisc.edu/pickle bill.html (last visited Mar. 14, 2011).
165. Id. Minnesota also exempts canned fruits and vegetables with low acidity.
MINN STAT. ANN. 28A.15 Subd. 10 (West 2011).
166. Ky. REV. STAT. Ann. § 217.215(56)-(57) (West 2010).
167. S.D. Coop. EXTENSION SERV., SOUTH DAKOTA REQUIREMENTS FOR THE SALE OF
BAKED GOODS AND HOME-CANNED PROCESSED FOODS AT FARMERS MARKETS 3 (2010),
available at http://pubstorage.sdstate.edu/AgBioPublications/articles/FS956.pdf
(discussing South Dakota HB 1222).
168. MINN. STAT. ANN. 28A.15 Subd. 10(c).
169. TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53.
170. DR. BARBARA INGHAM, STARTING A SMALL FOOD BUSINESS IN WISCONSIN
(2008), available at http://www.foodsafety.wisc.edu/assets/factsheets/small
businessFactSheet08.pdf.
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individually wrapped Twinkies might be available."' However, Ohio
allows the sales of home baked goods.12
Michigan's statute lists foods and refers to the federal regulations regarding hazardous foods.' The Pennsylvania"' and Minnesota statutes refer to the sale of non-hazardous foods as defined by
regulation." The Federal Department of Agriculture publishes a
"Food Code" that is a model states can rely on."' In Chapter 1, the
definition of "potentially hazardous foods" is "FOOD that requires
time/temperature control for safety (TCS) to limit pathogenic microorganism growth or toxin formation.""
Maine has taken the unusual step of creating a cottage-industrytype exemption from inspection for small operations that slaughter

chickens."' The law is entitled "An Act to Increase Access to Farm
171. TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53.
172. OHIO REV. CODE ANN. §§ 3715.01(A)(20), 3715.025 (West 2011).
173. MICH. COMP. LAws 289.1105(i) (West 2010) ("Cottage food product" means a
food that is not potentially hazardous food as that term is defined in the food code.
Examples of cottage food product include, but are not limited to, jams, jellies, dried
fruit, candy, cereal, granola, dry mixes, vinegar, dried herbs, and baked goods that
do not require temperature control for safety. Cottage food product does not include all potentially hazardous food regulated under 21 C.F.R. §§ 113 and 114,
examples of which include, but are not limited to, meat and poultry products; salsa;
milk products; bottled water and other beverages; and home-produced ice products. Cottage food product also does not include canned low-acid fruits or acidified
vegetables and other canned foods except for jams, jellies, and preserves as defined
in 21 C.F.R. § 150.")
174. Pennsylvania Senate Bill 828 (enacted into law as Act 31 of 2010) exempts
specifically defined food sales or food service from Pennsylvania's Public Eating and
Drinking Place Law. 35 PA. STAT. §§ 655.1-655.13. 2010 Pa. Legis. Serv. Act 201031 (West 2011). The food served must not be classified as a "potentially hazardous
food." Id. See id. (defining "potentially hazardous food").
175. See, e.g., MINN. STAT. ANN. § 28A.15 Subd. 9 (West 2011) ("An individual who
prepares and sells food that is not potentially hazardous food, as defined in rules
adopted under section 31.11"). See also OHIO REv. CODE ANN. §§ 3715.01(A)(20)
and 3715.025.
176. U.S. DEP'T OF HEALTH AND HUMAN SERV., PuB. HEALTH SERV., FOOD & DRUG
ADMIN., FOOD CODE (2009), available at http://www.fda.gov/downloads/Food/
FoodSafety/RetailFoodProtection/FoodCode/FoodCode2009/UCM189448.pdf.
177. Id. at 15.
178. ME. REv. STAT. ANN. tit. 22, § 2517-C (West 2011) ("Notwithstanding section
2512 and whether or not the poultry are intended for human consumption, inspection is not required for the slaughter of poultry or the preparation of poultry products as long as the poultry are slaughtered or the poultry products are prepared on
the farm where the poultry were raised and:
A. Fewer than 1,000 birds are slaughtered annually on the farm;
B. No birds are offered for sale or transportation in interstate commerce;
C. Any poultry products sold are sold only as whole birds;
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Fresh Poultry."'"7 As noted above, meat products carry special risks
and are more highly scrutinized than produce. The Maine exemption is limited to farms that slaughter less than 1,000 chickens per
year, comply with specific labeling requirements, and have a limited
point of sale."' The producer is required to assign "lot numbers to
all birds sold and maintain records of the assigned lot number and
the point of sale mark lot numbers" so that there is accountability
should there be a food safety incident.''
C. Where Can the Food Be Sold?
States limit the location of the "point of sales" of the homeproduced foods to farmers markets, road side stands, or similar
events such as church and community bazaars or festivals.'" Kentucky specifically prohibits home-produced goods from being sold in
a place where the product might not be able to be traced back to the
farmer.'
Thus, regulations prevent the sale of home-produced
goods at restaurants or across state lines." The exempt slaughtered
chickens in Maine can be sold at the farm, at farmers markets, to
restaurants within a fifty-mile radius of where the poultry was raised,
delivered to the consumer's home, or received by a community
member through a Community Supported Agriculture organization
that has a direct relationship with the farm where the poultry was
raised."' None of the other statutes studied for this article make
D. The poultry producer has a valid license issued under section 2514;
E. The facilities for slaughtering and processing are in compliance with rules
adopted under subsection 6;
F. The poultry producer assigns a lot number to all birds sold and maintains a record of assigned lot numbers and the point of sale; and
G. The poultry are sold in accordance with the restrictions in subsection 2.").
Illinois prohibits the sale of home processed poultry at the market. TECHNICAL
INFORMATION BULLETIN/FOOD #30, supra note 53.
179. ME. REV. STAT. ANN. tit. 22, §2517-C.
180. ME. REV. STAT. ANN. tit. 22, § 2517-C(2)-(3).
181. ME. REV. STAT. ANN. tit. 22, § 2517-C(1)(f).
182. See, e.g., KY. REV. STAT. ANN. § 217.136(5) (West 2010); 902 Ky. ADMIN. REGS.
45:090 § 2(12) (2010); S.D. Coop. EXTENSION SERV., supra note 167 (discussing
South Dakota HB 1222. Food products covered by this legislation can only be sold
at farmers markets, roadside stands, and similar events such as church and community bazaars or festivals.).
183. 902 KY. ADMIN. REGs. 45:090 § 2(12) ("Products processed by home-based
processors shall not be used or offered for consumption in a retail-food establishment, by internet sales, or sold in interstate commerce.").

184. Id.
185.

ME. REV. STAT.

ANN.

tit. 22,

§ 2517-C(2).
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reference to sales through CSAs which are an increasing trend.
Pennsylvania allows home-produced, non-hazardous foods to be exempt from state health department inspections if they are being offered by tax-exempt organizations." This exemption is different
than the "bake sale" exceptions, which are more limited to occasional events."'
D. What Notice Is Required?
Labeling is another element of many of the cottage-industryexception bills. South Dakota and Kentucky require a clearly legible
label on the food indicating the ingredients, the producer's contact
information, the date the food was produced, and a disclosure that
the food was not prepared in a commercial kitchen.'" Illinois has
similar requirements but does not require nutritional labeling if the
producer makes less than $10,000 gross sales.'" The chickens that
are slaughtered and sold from un-inspected farms in Maine must
have similar labels to those required in South Dakota, but must also
have safe handling instructions.' Minnesota requires signage at the
point of sale that provides the consumer with notice that the product was not produced in a state-inspected facility, and each container
must provide the name and address of the person who processed
the goods and the date that the item was processed or canned."'
E. What Does Exemption Mean?
In some states, the food producers are entirely exempt from
any regulation and concerns for safety are met by the personal contact between the food producer and the consumer and by some requirements for labeling.'" As discussed above, in Kentucky, the

186. 2010 Pa. Legis. Serv. Act. 2010-31 (West 2011) (amending the Public Eating
and Drinking Place Law) Note that the Pennsylvania statute refers back to the United States Department of Health definitions of hazardous foods. Id.
187. See e.g., TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53.
188. Ky. REv. STAT. ANN. § 217.136; Alexa Nemeth, South Dakota Law to Ensure
Farmers Market Safety, FOOD SAFETY NEWS (July 23, 2010), http://
www.foodsafetynews.com/2010/07/state-law-to-ensure-farmers-market-safety/.
See
also TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53.
189. TECHNICAL INFORMATION BULLETIN/FOOD #30, supra note 53.
190. ME. REV. STAT. ANN. tit. 22, § 2517-C(3).
191. MINN. STAT. ANN. § 28A.15 Subd. 10(4) (West 2011); MINN. STAT. ANN. §
28A.15 Subd (10)(5).
192. See, e.g., MICH. COMP. LAWS 289.4102 (West 2010).
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farmer/home-based processors who are producing items such as
baked goods are exempt if they meet some minimum requirements-for example clean jars, proper labeling, and annual registration.' As part of their registration, they must show a clean water
supply, an adequate waste system, and that neither children under
the age of 12 nor pets are in the food preparation area when the
food is being made.'" The certification is provided when all of the
paperwork is complete.'" However, the farmer/home-based micro
processors' facilities may be subject to an annual inspection and
must meet minimum requirements that are still somewhat lower
than larger commercial producers.'" Moreover, the micro-food
producers themselves must participate in a program on food safety
that is administered by the Kentucky Cooperative Extension Service.'97
V. CONCLUSION

Until the spring of 2009, small food entrepreneurs could sell
home-made pies, breads, candies, jams, pickles, and salsas at the
farmers market in Urbana, Illinois.'" Notice went out from the
Health Department in April, 2009, in which the Director for Environmental Health for the Public Health District informed vendors
that all health regulations were going to be strictly enforced so all
goods had to be produced in a certified commercial kitchen." The
late notice meant people who had set aside fruit and made plans to
earn income based on past sales were forced to abandon their projects or find a commercial kitchen to rent. There had not been any
problems of people getting sick from home produced food. The
strict enforcement also meant that growers could no longer offer a
slice of a peach or apple to entice buyers to choose their produce

193. Ky. REV. STAT. ANN. § 217.136; 902 KY. ADMIN. REGs. 45:090 § 2(2) (describing the registration process).
194. 902 KY. ADMIN. REGS. 45:090 § 2(2), (13), (15).
195. 902 Ky. ADMIN. REGS. 45:090 § 2(16).
196. KY. REV. STAT. ANN. § 217.137 (mandating the promulgation of regulations
and setting minimum standards); 902 Ky. ADMIN. REGS. 45:090 § 3(2) (regulations
on home-processor registration).
197. KY. REV. STAT. ANN. § 217.138 (addressing the certification of the person).
198. Mike Monson, Health Rule has Farmers' Market Vendors Scrambling, NEWS
GAZETTE (Apr. 25, 2009), http://www.news-gazette.com/news/health/miscellaneous/2009-04-25/health-rule-has-farmers-market-vendors-scrambling.html.
199. Id.
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over the competing farmers in the next booth, because such a slice
is considered food production that requires hand-washing stations.
Certified commercial kitchens that are privately or publicly
owned and rented out to food entrepreneurs are one answer, but
there is limited access to such facilities, particularly in smaller towns
and rural areas. Low income neighborhoods in cities of all sizes
where people are trying to engage in start-up food production as a
path out of poverty are unlikely to have access to legal, certified
kitchens. Moreover, creating such certified commercial kitchens is
an expensive and complicated endeavor. Public schools are serving
prepared foods that are just heated up so they no longer have full
kitchens for food preparation, and other public entities that do have
certified kitchens, like churches or other places of worship, cannot
afford the liability or inconvenience of renting out space. The black
market for locally produced food is probably the most dangerous
alternative.
Small food producers and entrepreneurs should be able to legally sell their food directly to consumers who choose to buy foods
that are produced or processed in uncertified kitchens. More states
should pass legislation that exempts such foods from overlyrestrictive legislation that inhibits the local-food movement, and
some states should re-examine whether they have gone far enough.
Kentucky has limited its exemptions to farmers when food producers may come from many other walks of life. Exemptions should be
based on science rather than hysteria. For example, why should
honeycombs need to be emptied of their honey in a certified commercial kitchen? Product specific exemptions that take into account
real information about the likelihood of risk are most the sensible,
since, for example, an apple pie does not pose the same risk as a
banana custard pie. Dollar amounts, such as the $5,000 limit in
Michigan, make sense as an indication that the production is so
small that it is unreasonable to insist on any regulation or for local
governmental entities to spend money on inspections. However,
scale of production that takes into account factors such as quantity,
complexity of process, ingredients, equipment, and labor rather
than dollar profits may be more sensible for some products. Some
places might decide the local farmer who wants to wash and bag raw
carrots should be allowed to do so without regulation even if she
will make more than $5,000. Food safety can be protected by inspecting the location of the food production, but what is often ignored-and may be more important-is the training of the people
who are engaging in the food preparation. Therefore, low cost, frequent courses on safe food handling that result in certification of a
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person, rather than a place, are a better alternative for many jurisdictions." The public point of sale, such as the well-managed farmers' market, provides another safeguard. Local foods sold through
interstate, retail, wholesale, and internet sales should not be allowed
exemptions because the anonymity is an invitation to risk. When
the food producer meets his or her consumer, the personal interaction provides an opportunity for the consumer to assess the seller's
character and conduct. Finally, the labeling requirements of most
states are probably the most critical component. Consumers are
entitled to notice about who produced the food, what its contents
are, and the date of production.
Local, real food is good for health, commerce, the environment, and the quality of life in a community. Small, local food
growers and producers should not be destroyed as we become more
frightened by our industrial and global food system. The design and
implementation of rules and regulations should be precisely calibrated to avoid over-regulation that unduly burdens the consumers
who want to buy directly from local producers and those food entrepreneurs who want to sell to them.

200. In January, 2011in Illinois, The Local Food Entrepreneur & Cottage Food
Operation Act SB 137 was proposed by Senator Koehler to create cottage industry
exemptions that include a scheme of certifying the food producer rather than the
place. See Bill Status of SB0137, ILL. GEN. ASSEMBLY, http://www.ilga.gov/
legislation/billstatus.asp?DocNum=137&GAID=11&GA=97&DocTypeID=SB&LeglD=
54914&SessionlD=84 (last visited Mar. 13, 2011). As this article goes to press, it
appears that a version of the bill will pass both houses and be signed by the governor. Amendment to S.B. 0840, 97th Gen.Assemb., Re.Sess. (111. 2011), available at
http-//www.ilga.gov/legislation/fulltext.asp?DocName=09700SB0840ham001&GA
=97&SessionId=84&DocTypeld=SB&LeglD=55671&DocNum=840&GAID=11&Sessi
on=.
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A group of students enrolled in a law school clinic wanders

through a large farmers' market. They stop to chat with the proprietors of a farm that has sold vegetables at the market for many
years. They visit with a cheesemaker and an apple grower. A second group learns about the economic costs of organic production
from a farmer and talks with an olive oil producer. Both sets of students seem unusually attentive to their surroundings. That may be
because the first group helped the sponsor of the market rework the
market's rules and regulations, and the second developed a site
agreement for use by the sponsor in securing new locations. They
had spent a lot of time thinking about market operations and how
best to reflect them in contract documents.
Meanwhile, a professor at another school who teaches torts reflects on contemporary critiques of legal education and wonders
how to create meaningful experiential learning opportunities for her
students. The director of the school's clinical education program
chats with the head of the public interest center about client ideas;
they both are keen to find more business-oriented projects, and to
extend the geographical reach of the school. The torts teacher joins
them and they brainstorm: where best to look for such projects?
The prospecting ideal, they conclude, would be an area that is (i)
characterized by a diversity of actors and legal issues, (ii) commercial
in nature but with pro bono dimensions (iii) appealing to students,
and (iv) important on social and humanitarian grounds. The colleagues decide to continue their conversation over lunch in a
neighborhood caf6 that offers a seasonal menu based on locallysourced produce and meat.
The faculty members went to the right place. Their restaurant
choice, and the students' trip to the farmers' market, suggest an opportunity for law school experiential education programs: working
with organizations and individuals active in agriculture and the food
system. Structural and other features of the food system make it an
unusually attractive source of projects for transactional and community-development clinics, and for other programs focused on experiential learning in non-litigation settings. This article, which is
written from the perspective not of a scholar or practitioner of agriculture or food law, but instead that of a corporate lawyer who directs a transactional clinic targeted at students who typically begin
their careers in large urban law firms, describes system features and
the experiences of one clinic in engaging with food system clients.
Farm-to-table, it turns out, is a productive path to corporate practice
and professional formation.
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Part I of this article identifies food system features that make
the sector an excellent project source for experiential programs of
diverse design, discusses system attributes that may promote student
interest and engagement, and offers observations about deployment
of legal talent and pro bono resources to the sector. Part II reviews
the experience of the Organizations and Transactions Clinic at Stanford Law School in representing clients active in the sector. It
summarizes the clinic's projects, describes skill development and
other benefits from those engagements relevant to preparation for
corporate practice, and notes several challenges in working with
such clients. Part III is a conclusion.
I. FOOD SYSTEM AS SOURCE OF PROJECTS

The food system is characterized by structural features and
other attributes that make it attractive as a source of projects for
experiential programs of diverse design and objective. The system
features a wide variety of activities, actors, legal issues and literature.
Food is a familiar and tangible everyday presence, and a subject of
intense public interest, regulatory attention, commercial evolution,
and sector innovation. System actors include individuals and organizations conventionally represented by clinics and pro bono programs. More broadly, food is a basic human need, and its production, distribution, and consumption present issues of deeply important social concern. These factors yield considerable opportunities
for experiential programs, considerable potential for student engagement, and considerable rationale and motivation for dedication
of pro bono resources. Part I discusses those factors.
A. StructuralFeatures
Diverse Activities and Participants. The food system is character-

ized by an extraordinary variety of activities and participants. It
consists of the "people and resources involved in producing, processing, distributing and consuming food."' The system includes:
all processes involved in keeping us fed: growing, harvesting, processing
(or transforming or changing), packaging, transporting, marketing, consuming and disposing of food and food packages... the inputs needed
1. Exploring the Roots of Our Name, CTR. FOR AGROECOLOGY & SUSTAINABLE FOOD
Sys., http://casfs.uscs.edu/ (last visited Apr. 11, 2011) (excerpt from food system
definition of the Center for Agroecology and Sustainable Food Systems at the University of California, Santa Cruz).
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and outputs generated at each steps... operat[ing] within and ... influenced by social, political, economic and natural environments.

This breadth and scale means the sector is populated by a diverse set of actors that operate in rural, suburban, and urban locations. Individuals, families, corporations, cooperatives, governmental agencies, nonprofit organizations, social enterprises, councils,
informal associations, community activists, and educational institutions are all involved in food production, marketing, and distribution. The pervasiveness of the system and its array of activities and
actors are valuable from an experiential program perspective: potential clients are everywhere no matter the target client profile of a
program, and the richness of what they do suggests the availability
of relevant project opportunities. An entrepreneurship law clinic
can assist a beginning farmer or owner of a new restaurant with entity choice, a second program designed to provide students with
policy and legislative experiences can support a local food policy
council, and a third focused on transactional work can prepare contract documents for a community-garden sponsor or farmers' market operator.
Diverse Legal Issues. Food system actors generate a wide variety
of legal problems across multiple disciplines.' Susan A. Schneider, a
leading scholar of agricultural law, observes that agricultural law
could include study of any of these topics:
The government's regulation of agricultural production and the sale of
agricultural commodities including the study of the federal farm programs..the government's regulation of food through the statutes implemented by both the FDA and the USDA, including efforts to regulate
food safety, food labeling and production claims such as the organic
standards; the application of commercial laws to agriculture, including..UCC Articles 2, 7 and 9 as well as the Bankruptcy Code; governmental entities and programs established to promote agriculture, including USDA lending programs and the Farm Credit System..; the adaptation of business structures, such as agricultural cooperatives to agricultural operations; the regulation of natural resource use and efforts to
protect the environment from degradation [and] efforts to develop a

2. JENNIFER WILKINS & MARCIA EAMES-SHEAVLY, Discovering the Food System; A
Primer on Community Food Systems: Linking Food, Nutrition and Agriculture, CORNELL
UNIVERSITY, http://www.discoverfoodsys.cornell.edu/primer.html (last visited May
26, 2011).
3. See Roger A. McEowen, Agricultural Law Developments Shaping the Sector and
Legal Practice, 14 DRAKE J. AGRIc. L. 1 (2009); Neil D. Hamilton, Emerging Issues of
21" Century Agricultural Law and Rural Practice, 12 DRAKEJ. AGRIC. L. 79 (2007); Neil
D. Hamilton, SustainableAgriculture: The Role of the Attorney, [1990] 20 Envtl. L. Rep.
(Envtl. Law. Inst.) 10,021.
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sustainable model for production; legal and policy issues regarding land
tenure, farm structure, and the ownership of incidents of production;
the regulation of animal husbandry and the [related] ethics and cultural
issues; international trade in agriculture products and the global impact
of domestic production and consumption patterns; agricultural labor
law..; food security, insecurity, poverty and the right to food as a human
right; the use and regulation of technology, including biotechnology,
and intellectual rights associated with agricultural production; agricultural taxation and planning for generational transfer of agricultural assets; the encouragement, regulation and consequences of agricultural
production of biofuels; [and] agricultural and rural residency, including
topics such as rural poverty, population decline and rural development
initiatives.

This vast range of subject matters facilitates program design
and client development: there are opportunities for students to engage with a variety of legal subject matters in a variety of modes.
Projects such as drafting participation or volunteer documents for
on-site agricultural education or conservation programs draw on
contract, property, and tort law, and call upon drafting and counseling skills. Policy and advocacy work relating to zoning and permitting requirements for urban agricultural activities or rules for farmapprenticeship programs, and of course projects involving environmental law or the principal federal programs relating to production
agriculture, require immersion in complex regulatory regimes and
engagement with public agencies. The variety of issues and angles
of approach to them present opportunities to interact with practitioners, legislators, and public agencies in the community,' and with
faculty in the law school and across the university.'
4. Susan A. Schneider, What is Agricultural Law?, AGRIc. L. UPDATE, Jan. 2009,
at 1, 3, available at http://www.nationalaglawcenter.org/assets/aala/1-09.pdf.
5. For example, students at Drake University Law School have opportunities to
work in the field with public agencies; the school's Agricultural Law Center facilitates student internships at state and federal institutions devoted to agricultural
issues, including the state office of the USDA Farm Services Agency, the Iowa Natural Heritage Foundation, the Rural Concern Hotline, the farm division of the Iowa
Department of Justice, and the Office of General Counsel of the USDA in Washington, D.C. Academics, LAW.DRAKE.EDU (Feb. 20, 2011), http://www.law.drake.edu/
academics/agLaw/?pagelD=agCourses. Students at the University of Nebraska
College of Law can participate in the Environmental and Agricultural Law Society,
including attending agricultural law field trips to meet leaders in the field. For
example, interested students attend the annual conference of the American Agricultural Law Association, listening to presentations and networking with other students, professionals, and scholars with similar interests. The society also provides
students with opportunities to work cooperatively with professors on proposed
agricultural legislation and research projects. In Brief, THE NEB. TRANscRWr, Spring
2010, at 20, available at http://aw.unl.edu/alumni/transcript/docs/20
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Commercial Nature. The food system involves the production,
marketing, and distribution of tangible products. Farmers sell
goods; California farmers, for example, generated revenues of $36.2
billion in 2008.' Sustainability is understood to include farm economic viability.' Food system work involves access to land and capital, production and processing, marketing and physical distribution;
indeed, a major challenge to the development of regional food systems is an absence of distribution infrastructure,' and a challenge to
InBrief.pdf. Students at Harvard Law School are involved in a variety of policy
projects through the school's Food Policy Initiative. Projects include assisting food
policy councils, assessing food safety regulation impact on small local producers,
supporting development of rural farmers' markets including use of federal food
benefits at such markets, developing recommendations relating to access to produce for low-income individuals, and studying barriers to direct-to-institution sales
by farmers, with the work including meetings with state legislators and agency staff.
Food Policy Initiatives, HARV. L. SCH., http://www.law.harvard.edu/academics/
clinical/delta/initiatives/foodpolicy.html (last visited Apr. 11, 2011). Students
participate through a variety of programs including the school's Health Law and
Policy Clinic and Mississippi Delta Projects, and a student-established food law society. See id.; Susan A. Schneider, Food & Agriculture at Law Schools: Harvard Law
School, AGRIc. L. BLOG (Feb. 26, 2011, 8:18 PM), http://aglaw.blogspot.
com/2011/02/food-agriculture-at-law-schools-harvard.html.
6. For example, the Agricultural Law Resource and Reference Center at Pennsylvania State University is a collaboration between the university's Dickinson
School of Law and the College of Agricultural Sciences. The center provides research, educational programs and information about agricultural law and policy.
About the Center, LAW.PSU.EDU, http://law.psu.edu/academics/research-centers/
agricultural_1awcenter/about the_center (last visited May 18, 2011). See also infra
note 45.
7. CAL. DEP'T OF FOOD & AGRIC., CALIFORNIA AGRICULTURAL HIGHLIGHTS 2010 2
(2010), available at
http://www.cdfa.ca.gov/statistics/PDFs/ResourceDirectory_2009-2010.pdf.
8. Federal law defines sustainable agriculture as an "integrated system of plant
and animal production practices .

.

. that will, over the long term .

.

. sustain the

economic viability of farm operations." 7 U.S.C. § 3103(19) (2006). A publication
by Sustainable Agriculture Research and Education includes "profit over the long
term" as one of "three pillars of sustainability." SUSTAINABLE AGRIC. RESEARCH &
EDUC., WHAT IS SUSTAINABLE AGRICULTURE? 2, available at http://www.sare.

org/index.php/content/download/660/5688/file/What%20is%20Sustainable%20
Agriculture.pdf.
9.

See STEVE MARTINEZ ET AL., EcON. RESEARCH SERV., U.S. DEP'T OF AGRIC.,

LOCAL FOOD SYSTEMS: CONCEPTS,

IMPACTS AND ISSUES

iv (2010), available at

http://www.ers.usda.gov/Publications/ERR97/ERR97.pdf
[hereinafter
USDA
REPORT] ("Barriers to local food-market entry include: capacity-constraints for small
farms and lack of distribution systems for moving local food into mainstream markets; limited research, education and training for marketing local food; and uncertainties related to regulations that may affect local food production, such as food
safety requirements."). The California State Board of Food and Agriculture, as part
of its strategic planning work, identified development of regional food marketing
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access to healthy food in low-income communities is an absence of
retail outlets.'0 The context of the work is commercial-there is considerable material for students interested in business and business
law, and even a clinic representing nonprofit organizations may encounter meaningful production, distribution, and marketing issues.
Food banks, for example, manage complex logistical and contractual
relationships involving product sourcing, intake, storage, and distribution through multiple sites, and hands-on agricultural education
or other land-based programs deal with leasing and riskmanagement issues.
Innovation. There is considerable ongoing innovation in the
sector. For example, there are an expanding number of programs
directed at beginning farmers." Municipalities and nonprofits are
developing urban and urban-edge agriculture programs." Busiopportunities as a near-term focus area, noting that "a key issue for study should be
infrastructure shortcomings (processing and distribution) and regulatory barriers
that now inhibit regional marketing options for producers." MICHAEL DIMOCK &
RICH MATTEIS, STATE BD. OF FOOD & AGRIc., AGVIsioN 2030 IMMEDIATE ACTION
ITEMS RECOMMENDED TO THE STATE BOARD OF FOOD AND AGRICULTURE BY THE

3 (Jun. 30, 2010), available
at http://www.cdfa.ca.gov/agvision/docs/ImmediateActionItems.pdf.
10. See MICHELE VER PLOEG, ET AL. ECON. RESEARCH SERV., FOOD AND NUTRITION
CALIFORNIA AGRICULTURAL VISION ADVISORY COMMITTEE

SERV., COOP. STATE RESEARCH & EDUC. AND EXTENSION SERV., U.S. DEP'T OF AGRIC.,
ACCESS TO AFFORDABLE AND NUTRITIOUS FOOD:

FOOD

DESERTS

AND

THEIR

CONSEQUENCES

MEASURING AND UNDERSTANDING

(2009),

available

at

http://

www.ers.usda.gov/Publications/AP/AP036/AP036.pdf.
11. See generally Kim L. Niewolny & Patrick T. Lillard, Expanding the Boundaries of
Beginning Farmer Trainingand Program Development: A Review of Contemporay Initiatives to Cultivate a New Generation of American Farmers, 1 J. AGRIC. FOOD SYs. &
COMMUNITY. DEv. 65 (Aug. 2010), available at http://www.agdevjournal.com/
attachments/ 106_JAFSCDExpandingBoundaries-ofBeginningFarmerPrograms
08-10.pdf (surveying beginning farmer programs, identifying emerging practices
and offering recommendations for program sponsors and researchers).
12. For example, Sustainable Agriculture Education, a Northern California nonprofit organization, has published a toolkit and other materials relating to "urban
edge agricultural parks," which it describes as "part working agriculture for small
farmers, and part parkland for local communities." Urban Agircultural Parks,
SUSTAINABLE AGRIc. EDUC., http://www.sagecenter.org/projects/urban-edgeagricultural-parks/ (last visited May 18, 2011). The organization manages such a
park in Alameda County, California. Id. See also Megan Masson-Minock & Deirdra
Stockman, Creatinga Legal Frameworkfor Urban Agriculture: Lessons from Flint, Michigan, 1 J. AGRIC. FOOD SYS. & COMMUNITY DEv. 91 (Fall 2010); Kathryn A. Peters,
Note, Creating a Sustainable Urban Agricultural Revolution, 25 J. ENVTL. L. & LITIG.
203 (2010). The United States Department of Agriculture National Agriculture
Library maintains a collection of links to materials about urban agriculture. Alt.
Farming Sys. Info. Ctr., Nat'l Agric. Library, U.S. Dep't of Agric., Urban Agriculture,
USDA.GOV, http://afsic.nal.usda.gov/nal-display/index.php?infocente2&tax-level=2
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nesses, public agencies, nonprofits, and academics are working on
"food aggregation hubs" and other models for facilitating market
access for small farmers and, more generally, creating needed infrastructure." Academics and practitioners are developing "sustainable
farm leases" and related tools for farmers." There is increasing attention to creation of new "community," "social," and other financing vehicles targeted to local food system actors. All of these innovations have legal dimensions; food hubs, for example, involve structural, governance, tax, contracting, branding, and compliance issues.
The new models present opportunities for creative and challenging
legal work, and for working with imaginative and influential leaders
in the field.
Literature. The sector has a large and growing literature. In
2011, Susan Schneider published a wide-ranging collection of readings on agricultural law and policy issues." Scholars, students, and
other commentators write articles in diverse publications about policy, regulatory," constitutional, environmental,2 0 property,2' tort,22

&taxsubject-301&1evel3_id=0&level4 id=O&level5id=0&topicjid=2719&&placement
default=0 (last visited Apr. 11, 2011).
13. See, e.g., Alan Borst, Cooperative Food Hubs: Food Hubs Fill the 'Missing
Middle' Helping Small Producers Tap Local Markets, RURAL COOPERATIVES, Nov.-Dec.
2010, at 20, available at http-//www.rurdev.usda.gov/rbs/pub/nov10/nov10.pdf;
ERROL BRAGG & JIM BARHAM, KNOW YOUR FARMER, KNow YOUR FOOD, REGIONAL
FOOD HUBs: LINKING PRODUCERS TO NEW MARKETS (2010),
available at
http://nercrd.psu.edu/ocalfoods/USDAFoodHubPresentation.5.24-1.pdf.
14. See, e.g., SUSTAINABLE FARM LEASE, http://www.sustainableaglandtenure.com
(last visited Apr. 11, 2011) (describing the work of the Sustainable Agricultural
Land Tenure Initiative of the Drake Agricultural Law Center and the Leopold Center for Sustainable Agriculture at Iowa State University).
15. A collection of links to resources relating to emerging "food finance" is
found at Capital Cookbook Blog, CAP. COOKBOOK, http://capitalcookbook.com/blog
(last visited May 18, 2011).
16. SUsAN A. SCHNEIDER, FOOD, FARMING AND SUSTAINABILITY (2011).
17. See, e.g., Mary Jane Angelo, Corn, Carbon, and Conservation: Rethinking U.S.
Agricultural Policy in a Changing Global Environment, 17 GEO. MASON L. REV. 593
(2010); Susan A. Schneider, A Reconsiderationof Agricultural Law: A Callfor the Law
of Food, Farming, and Sustainability, 34 WM. & MARY ENVTL L. & POL'Y REV. 935
(2010); JILL E. KREUGER, KAREN R. KRUB & LYNN A. HAYES, FARMER'S LEGAL ACTION
GRP. INC., PLANTING THE SEEDS FOR PUBLIC HEALTH: HOW THE FARM BILL CAN HELP

(Aug. 2010), available at
http://www.flaginc.org/topics/pubs/arts/PlantingTheSeeds.pdf [hereinafter FLAG
FARMERS TO PRODUCE AND DISTRIBUTE HEALTHY FOODS
REPORT].

18. See, e.g., Ellen Fried & Michele Simon, The Competitive Food Conundrum: Can
Government Regulations Improve School Food?, 56 DUKE L.J. 1491 (2007); Donald T.
Hornstein, The Road Also Taken: Lessons from Organic Agriculture for Market- and
Risk-Based Regulation, 56 DUKE L.J. 1541 (2007).
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homeland security," local," urban," health and nutrition," community, 7 civil rights," and other aspects of food production and distri19. See, e.g., Brannon P. Denning, Samantha Graff & Heather Wooten, Laws to
Require Purchaseof Local Grown Food and ConstitutionalLimitations on State and Local
Government: Suggestions for Policymakers and Advocates, 1 J. AGRIC. FOOD SYS. &
COMMUNITY. DEv. 139 (Aug. 2010); Anthony Schutz, Nebraska's Corporate-Farming
Law and DiscriminatoryEffects Under the Dormant Commerce Clause, 88 NEB. L. REV. 50
(2009); Samantha K. Graff, FirstAmendment Implications of Restricting Food and Beverage Marketingin Schools, 615 ANNALS AM. ACAD. POL. & Soc. SCI. 157 (Jan. 2008).
20. See, e.g., William S. Eubanks II, A Rotten System: Subsidizing Environmental
Degradationand PoorPublic Health with OurNation's Tax Dollars, 28 STAN. ENVTL. L.J.
213 (2009); Scott C. Lucas, Halting the Downward Spiral of Monoculturization and
Genetic Vulnerability: Toward a Sustainable and Biodiverse Food Supply, 17 J. ENVTL. L.
LITIG. 161 (2002); J.B. Ruhl, Farms, Their Environmental Harms, and Environmental
Law, 20 ECOLOGY L.Q. 263 (2000).
21. Alan Romero, Rural Property Law, 112 W. VA. L. REV. 765 (2010); Allyson C.
Spacht, Note, The Zoning Diet: Using Restrictive Zoning to Shrink American Waistlines,
85 NOTRE DAME L. REv. 391 (2009).

22. See, e.g., Terence J. Centner, Liability Concerns: Agritourism Operators Seek a
Defense Against Damages Resultingfrom Inherent Risks, 19 KAN. J.L. & PUB. POL'Y 102
(2009); David L. Morenoff, Lost Food and Liability: The Good SamaritanFood Donation Law Story, 57 FOOD & DRUG L.J. 107 (2002); Terence J. Centner, The New PickYour-Own Statutes: Delineating Limited Immunity from Tort Liability, 30 U. MICH. J.L.
REFORM 743 (1997); Brandon Baird, Note, The Pending Farmers' Market Fiasco: SmallTime Farmers, Part-Time Shoppers, and a Big-Time Problem, 1 KY. J. EQUINE AGRIC. &
NAT. RESOURCES L. 49 (2008).

23. See, e.g., A. Bryan Endres & Jody M. Endres, Homeland Security Planning:
What Victory Gardens and Fidel Castro Can Teach Us in Preparingfor Food Crises in the
United States, 64 FOOD & DRUG L.J. 405 (2009).

24. See, e.g., Derrick Braaten & Marne Coit, Legal Issues in Local Food Systems, 15
DRAKE J. AGRIc. L. 9, 13 (2010); Marne Coit, jumping on the Next Bandwagon: An
Overview of the Policy and Legal Aspects of the Local Food Movement, 4 J. FOOD L. &
POL'Y 45 (2008); Christina Fox, Comment, Teach A Man: Proactively Battling Food
Insecurity by Increasing Access to Local Foods, 4J. FOOD L. & POL'Y 243 (2008).
25. See, e.g., Catherine J. LaCroix, Urban Agriculture and Other Green Uses: Remaking the Shrinking City, 42 URB. LAw. 223 (2010); Masson-Minock & Stockman, supra
note 12; Peters, supra note 12.
26. Obesity prevention is an example. See, e.g., Lawrence 0. Gostin et al., Assessing Laws and Legal Authorities for Obesity Prevention and Control, 37 J. L. MED. &
ETHICS 28 (2009); Seth E. Mermin & Samantha K. Graff, A Legal Primerfor the Obesity Prevention Movement, 99 AM. J. PUB. HEALTH 1799 (Oct. 2009); Barbara L.
Atwell, Obesity, Public Health and the Food Supply, 4 IND. HEALTH L. REV. 3 (2007);
Margaret Sova McCabe, The Battle of the Bulge: EvaluatingLaw as a Weapon Against
Obesity, 3 J. FOOD L. & POL'Y 135 (2007); Spacht, supra note 21.
27. See, e.g., Avi Brisman, Foodjustice as Crime Prevention, 5 J. FOOD L. & POL'Y 1
(2009); Alfonso Morales & Gregg Kettles, Healthy Food Outside: Farmers' Markets,
Taco Trucks, and Sidewalk Fruit Vendors, 26 J. CONTEMP. HEALTH L. & POL'Y 20
(2009); Amanda Shaffer et al., Changing the Food Environment: Community Engagement Strategies and Place-Based Policy Tools that Address the Influence of Marketing, 39
Lov. L.A. L. REv. 647 (2006); Jane E. Schukoske, Community Development Through

78

JOURNAL OF FOOD LAW

&

POLICY

[VOL.

7

bution. There are journals focused on agricultural and food-law
issues." The National Agricultural Law Center maintains an online
collection of articles and other resources, " and there is a growing
body of materials targeted to practitioners." Scholars, university
departments, extension services, and nonprofits publish practical
materials for sector actors."
Federal and state agencies, nonGardening: State and Local Policies Transforming Urban Open Space, 3, N.Y.U.J. LEGIS.
& PUB. POL'Y 351 (1999); Adrianne C. Crow, Note, Developing Community Gardens:
Removing Barriersto Improve Our Society, 2 KY.J. EQUINE AGRIC. & NAT. RESOURCES L.
219 (2009); Dorothy A. Borrelli, Note, Filling the Void: Applying a Place-Based Ethic to
Community Gardens, 9 VT.J. ENVTL. L. 271 (2008).
28. See, e.g., Nareissa Smith, Eatin' Good? Not in this Neighborhood:A Legal Analysis
of Disparitiesin Food Availability and Quality at Chain Supermarkets in Poverty-Stricken
Areas, 15 MICH. J. RACE & L. 197 (2009); Andrea Freeman, Comment, Fast Food:
Oppression through PoorNutrition, 95 CAL. L. REV. 2221 (2007).
29. These journals include the Drake Journal of Agricultural Law at Drake University School of Law (available at http://students.law.drake.edu/agLawjournal/),
the Food and Drug Law Journal published by the Food and Drug Law Institute
(available at http://www.fdli.org/pubs/Journal%200nline/), and the Journal of
Food Law & Policy at the University of Arkansas School of Law (available at
http://1aw.uark.edu/current/journals/journal-of-food-law-policy.html).
There are
also newer journals such as the Journal of Agriculture, Food Systems and Community Development (available at http://www.agdevjournal.com/). Legal journals of
general interest sometimes devote entire issues to food policy issues. See, e.g., 21
STAN.J. LAw & POL'Y (2010) (food policy symposium issue).

30. The website includes a collection of articles, presentations, links and other
resources. See Drew L. Kershen, Agricultural Law Bibliography Introduction, NAT'L
AGRIC. L. CENTER, http://www.nationalaglawcenter.org/bibliography (last visited
Mar. 11, 2011). Other resources include a blog maintained by the American Agricultural Law Association and the National Agricultural Law Center. About this Blog,
U.S. AGRIC. & FOOD L. & POL'Y BLOG, http://www.agandfoodlaw.com/2009/01/

about-this-blog.html (last visited Apr. 11, 2011).
31. For example, the Agribusiness Committee of the Business Law Section of the
State Bar of California in 2010 published a "sourcebook" containing a "wide variety
of forms . . . including real estate purchase agreements, leases, easements, intellectual property agreements, loan documents, farm labor contracts, crop purchase
agreements and crop loss settlements." The Agricultural Law Sourcebook CD,
BUSINESSLAW.CALBAR.CA.GOV,

http://businesslaw.calbar.ca.gov/Publications/Agri-

culturalLawSourcebookCD.aspx (last accessed Apr. 11, 2011).
32. For example, Neil D. Hamilton, a prominent scholar and leader in agricultural law, published a book about practical aspects of direct marketing by farmers.
NEIL D. HAMILTON, THE LEGAL GUIDE FOR DIRECT FARM MARKETING (1999).

The

University of California Division of Agriculture and Natural Resource publishes
materials that are useful to lawyers and law students working on direct marketing
and other matters for both institutional and individual clients. See, e.g., DESMOND
JOLLY & CHRIS LEWIs, A GUIDE TO MANAGING RISKS AND LIABILITY AT CALIFORNIA
CERTIFIED FARMERS MARKETS, available at http://sfp.ucdavis.edu/Pubs/brochures/

rmafmall0504.pdf.
such materials.

Farmers' Legal Action Group, Inc. also publishes a variety of

See, e.g., JAMES ANNA SPEIER & JILL E. KRUEGER, FARMERS' LEGAL
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governmental organizations, and academics publish extensive research studies and policy papers." The extensive literature provides
not only resources for use in executing client assignments, but also
considerable material for studying the contexts in which clients are
operating, and for exposing students to the value of studying "industry" as well as legal sources as they do legal work. In addition, at
a very practical level, the literature can generate ideas for client and
project development. (Reading about the legal issues associated with
farmers' markets may, for example, prompt a program director to
introduce herself to a local market sponsor.)
B. Student Interest and Engagement
Understandability. Everybody-including law students-eats.
Food is familiar and understandable. Students go to grocery stores,
prepare meals, and dine at restaurants. Some students buy organic,
shop at the local farmers market or campus farm stand every week,"
seek connections to the origins of their food, and engage in the
food policy debate." Others may view healthy-food initiatives as yet
another incursion of the nanny state. The fact that students may
view food-system work from a philosophical or policy point of view
is valuable. Students can approach engagements from a purely professional stance, focusing solely on the legal work, or they can embrace their clients and the normative underpinnings of their missions, and derive satisfaction both from the challenges of the techniACTION

GRP.,

UNDERSTANDING

FARMERS'

MARKET

RULES

(2006),

available at

http://www.flaginc.org/topics/pubs/marketing.php#paca01;

LEGAL
FARMERS'
RIGHTS TO BE PAID FOR FRUIT AND

ACTION GROUP, UNDERSTANDING FARMERS'
VEGETABLE CROPS (2007), available at http://www.flaginc.org/topics/pubs/arts/

PACAart12007.pdf.
33. For example, Farmers' Legal Action Group, Inc. recently published a study
of the impact of federal commodity, crop insurance and disaster protection, agricultural loan, conservation, research, rural development and nutrition programs on
production and access to fruits and vegetables. See FLAG REPORT, supra note 17.
34. For example, a produce stand featuring local food operates periodically
outside the student union at Stanford. About the Farm Stand, THE STAN. FARM STAND,
http://stanfordproduce.wordpress.coml (last visited May. 19, 2011).
35. Student interest in the subject matter is reflected by the formation of a food
law society at Harvard Law School in 2010. The society sponsors speakers and
events, involves students in policy projects, maintains a blog, and provides information about career opportunities in food law and policy work. HARV. FOOD L. Soc'Y,
http://hisfoodsociety.weebly.com/index.html (last visited Apr. 11, 2011). In an
interview, one of the founders reported "overwhelming" student interest in food
policy issues, and that the society had 150 members as of February 2011. Schneider, supra note 5.

80

JOURNAL OF FOOD LAW & POLICY

[VOL. 7

cal legal work and the opportunity to promote a philosophy or policy orientation with which they identify. Students of diverse beliefs
can work meaningfully with a single client, a fact that reinforces the
core principle that a lawyer is ethically bound to represent the client
effectively whether or not she fully endorses the client's cause.
Topicality. The food system is topical. The explosion of public
interest in food and nutrition does not require extensive elaboration. Government agencies are engaged in visible initiatives relating to sustainability, local food systems, and healthy eating. The
36. The interest is reflected in the volume and success of general audience books
by Michael Pollan and others about the sector. See, e.g., NOVELLA CARPENTER, FARM
CITY: THE EDUCATION OF AN URBAN FARMER (2010); JEFFREY MOURSSAIEFF MASSON,
THE FACE ON YOUR PLATE: THE TRUTH ABOuT FOOD (2009); MICHAEL POLLAN, IN
DEFENSE OF FOOD: AN EATER'S MANIFESTO (2008); MARION NESTLE, HOW THE FOOD
INDUSTRY
INFLUENCES
NUTRITION AND
HEALTH (2007); MICHAEL POLLAN,
OMNIVORE'S DILEMMA: A NATURAL HISTORY OF FOUR MEALS (2006); MARION NESTLE,
WHAT TO EAT (2006); ERIC SCHLOSSER, FAST FOOD NATION (2005).
See also
SCHNEIDER, supra note 16, at 51 (citing books and documentary films and observing
that "there is undeniably an increasing interest in food and food systems in the
United States"); Neil Hamilton, Essay - Food Democracy and the Future of American
Values, 9 DRAKEJ. AGRIC. L. 9 (2004).
37. For example, the United States Department of Agriculture ("USDA") in 2009
launched the "Know Your Farmer, Know Your Food" program. See Press Release,
U.S. Dep't of Agric., USDA Launches 'Know Your Farmer, Know Your Food' Initiative to Connect Consumers with Local Producers to Create New Economic Opportunities for Communities (Sept. 15, 2009), available at http://www.usda.gov/
wps/portal/usda/usdahome?contentidonly-true&contentid=2009/09/0440.xml.
USDA describes the program as a "USDA initiative to promote sustainable local
and regional food systems that will support farmers and ranchers, strengthen rural
communities, promote healthy eating, and protect our natural resources." Know
Your Farmer, Know Your Food FAQs, USDA.GOV, http://www.usda.gov/wps/
portal/usda/knowyourfarmer?navtype=KYF&navid=KYFFAQ (last visited Apr. 11,
2011). USDA recently published an extensive study of local food systems. See
USDA REPORT, supra note 9. At the state level, the California State Board of Food
and Agriculture, for example, is engaged in a large-scale "vision" process, involving
engagement with multiple agricultural, environmental, consumer and other stakeholders, intended to "result in a strategic plan for the future of the state's agriculture and food system." AgVision 2030, CDFA.CA.GOV http://www.cdfa.ca.gov/agvision/
(last visited Apr. 11, 2011). As reported in The New York Times, "nearly every state
now has programs that send fresh vegetables into poorer neighborhoods and
school cafeterias." Kim Severson, Told to Eat its Vegetables, America Orders Fries, N.Y.
TIMES, Sep. 25, 2010, http://www.nytimes.com/2010/09/25/health/policy/
25vegetables.html?scp=1&sq=told%20to%20eat%20its%20vegetables&st-cse.
Local
governments adopt "food policies," create "food councils," and participate in "food
system alliances" and other groups. For example, in San Francisco, the Mayor convened an "urban-rural roundtable" composed of commercial, nonprofit and government representatives to "develop an integrated set of recommendations for
programs, incentives, strategies and practical actions that San Francisco could im-
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world's largest retailer recently announced a new commitment to
healthy food." Commercial grocers feature organic and locally
grown produce." There is rapid growth in the number of farmers'
markets. 0 Private foundations support large-scale programs targeted at sector development and nutrition." Food recalls periodically lead the headlines, and there is new federal food safety legislation." Universities offer courses and experiential learning opportu-

plement to support the regional agricultural economy and increase the amount of
high quality, California grown food for all of our residents." ROOTS OF CHANGE, THE
FINAL RECOMMENDATION OF THE SAN FRANCISCO URBAN-RURAL ROUNDTABLE (2009),
available at
http://www.farmland.org/programs/states/ca/documents/FINALSFURRT
Recommendation051509.pdf. See also Neil D. Hamilton, Putting a Face on our Food:
How State and Local Food Policies Can Promote the New Agriculture, 7 DRAKEJ. AGRIC.
L. 407 (2002).
38. See Sheryl Gay Stolberg, Wal-Mart Shifts Strategy to Promote Healthy Food, N.Y.
TIMES,
Jan.
20,
2011,
http://www.nytimes.com/2011/01/20/business/
20walmart.html?_r-1&scp=1&sq=wal-mart%20healthy%20food%20initiative&st-cse.
39. See USDA REPORT, supra note 9, at 11-12. Wal-Mart Stores, Inc., in October
2010, announced a program focused on sustainable agriculture among its suppliers
that is "intended to put more locally grown food in Wal-Mart stores in the United
States, invest in training and infrastructure for small and medium-size farmers . . .
and begin to measure how efficiently large suppliers grow and get their produce
into stores." Stephanie Clifford, Wal-Mart to Buy More Local Produce, N.Y. TIMES,
Oct. 15, 2010, http://www.nytimes.com/2010/10/15/business/15walmart.html?
scp=1&sq-wal-mart,%20a%20plan%20for%20more%20local%20food&st-Search.
40. The USDA reports that in 2010 there are 6,132 farmers' markets in the
United States, representing 16% growth over 2009. Press Release, U.S. Dep't of
Agric., USDA Announces that National Farmers Directory Totals 6,132 Farmers
Markets (Aug. 4, 2010), available at http://www.usda.gov/wps/portal/usda/
!ut/p/c5/04_SB8K8xLLM9MSSzPy8xBz9CPOos-gAC9-wMJ8QYOMDpxBDAO9nXw9
DFxcXQ-cAA 1wkA5kFaGuQBXeASbmnu4uBgbe5hB5AxzAOUDfzyMN1WIDs7zd
FRUREAZXAypA!!/dl3/d3/L2dJQSEvUUt3QS9ZQnZ3LzZfUDhNVIZMVDMxME
JUMTBJQO1IMURERDFDUDA!/?contentidonly-true&contentid=2010%2f08%2f03
90.xml.
41. For example, childhood obesity prevention is a core program of the Robert
Wood Johnson Foundation, one of the country's largest philanthropic organizations. The foundation's website describes the program's objective as "help[ing] all
children and families eat well and move more-especially those in communities at
highest risk for obesity. Our goal is to . . . improve[e] access to affordable healthy
foods and increasing opportunities for physical activity in schools and communities
across

the

nation."

Childhood

Obesity,

ROBERT

WOOD

JOHNSON

FOUND.,

http://www.rwjf.org/childhoodobesity/ (last visited Apr. 11, 2011).
42. See, e.g., William Neuman, An Iowa Egg Farmer and a History of Salmonella,
21,
2010,
http://www.nytimes.com/2010/09/22/busiN.Y. TIMES, Sep.
ness/22eggs.html?_r-1&scp=2&sq=egg%2Orecall&st-cse.
43. FDA Food Safety Modernization Act, Pub. L. No. 111-353, 124 Stat. 3885
(2011).
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nities" and host wide-ranging interdisciplinary conferences." The
everyday visibility of the sector highlights the relevance of client engagements. At a practical level, it adds to the appeal of the projects,
prompts classroom discussion, and provides both students and instructors with a ready source of material to bring into the work.
C. Pro Bono and Public Interest Aspects
Clients. Clinics and other experiential programs typically operate on a pro bono basis; they represent clients who cannot afford
legal counsel or who are otherwise contemplated as recipients of
pro bono services under professional responsibility principles." The
food system has no shortage of such persons. Many food system
actors, in their operating models, missions, resource constraints,
and communities served, are comparable to clients conventionally
represented by experiential programs. It is easy to imagine students
in a community development or community law clinic, or participating in a food-policy initiative, working on a matter involving access

44. For example, Iowa State University offers a graduate program offering both
masters and doctoral degrees in sustainable agriculture. See Graduate Program in
Sustainable Agriculture, IOWA ST. U., http-//www.sust.ag.iastate.edu/gpsa/ (last visited Apr. 4, 2011). The USDA National Agriculture Library maintains an online
listing of educational and other training opportunities in sustainable agriculture.
Educational and Training Opportunities in Sustainable Agriculture, NAT. AGRIC. LIBR.,
www.nal.usda.gov/afsic/pubs/edtr/EDTR2009.shtml (last visited Apr. 4, 2011). See
also SCHNEIDER, supra note 16, at 51 (noting that "universities, anxious to build on
student interest, are developing food studies programs").
45. For example, Stanford University in November 2010 hosted a "food summit"
featuring speakers and workshop leaders from all of the university's schools. Erin
Digitale, Food Summit Encourages Researchers to Collaborate Across Disciplines, STAN.
SCH. MED. (Nov. 4, 2010), http://med.stanford.edu/ism/2010/novem-ber/food1104.html.

46. Rule 6.1 of the American Bar Association's Model Rules of Professional
Conduct provides that a lawyer should devote a substantial portion of his or her
pro bono service to "(1) persons of limited means or (2) charitable, religious, civic,
community, governmental and educational organizations in matters that are designed primarily to address the needs of persons of limited means; and (b) provide
any additional services through: (1) delivery of legal services at no fee or substantially reduced fee to . . . charitable, religious, civic, community, governmental and
educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the
organization's economic resources or would be otherwise inappropriate." MODEL
RULES

OF

PROF'L

CONDUCT

R.

6.1

(2010),

available

at

http://

www.ameicanbar.org/groups/professionalresponsibility/publications/model-rules-of
professionalconduct/rule_6_1_voluntarypro-bono-publico service.html.
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to healthy food in low-income neighborhoods," or students in a
transactional clinic advising a limited-resource farmer about a lease
or a food pantry about a contract. Moreover, a number of food system actors are located in rural areas or in smaller towns. Engagements with clients located in these communities represent a valuable
and needed deployment of pro bono resources." These engagements also provide a platform for developing relationships with
other, non-food-system clients in those more distant locations" and a
vehicle for extending law school activities beyond the immediate
campus area.'
47. See supra note 5 (describing projects undertaken by students in the Harvard
Food Policy Initiative).
48. Rural communities are characterized by high levels of poverty and unemployment, and are underserved by legal and other resources. According to a report by the California Commission on Civil Justice, "rural California has more inadequate housing, higher unemployment, lower pay, lower average educational
levels and less access to health care and transportation, compared with urban California . . . a larger percentage of rural than urban Californians are impoverished,
elderly or living with disabilities . . . .. CAL. COMM'N ON ACCESS TO JUSTICE,
IMPROVING CIVIL JUSTICE IN RURAL CALIFORNIA 5 (Sept. 2010), available at
http://cc.calbar.ca.gov/Portals/ 1/documents/accessJustice/CCAJ_.20 1009.pdf
[hereinafter CIVIL JUSTICE]. See also BARRY NEWSTEAD & PAT Wu, THE BRIDGESPAN
GRP., NONPROFITS IN RURAL AMERICA: OVERCOMING THE RESOURCE GAP (July 2009),
available at http://www.bridgespan.org/rural-funding.aspx?Resource= (noting that
"most persistent poverty in this country continues to be in rural America" and describing lack of funding and other resources for rural nonprofits). CIVIL JUSTICE
describes a pervasive lack of access for rural residents to legal services in California.
See CIVIL JUSTICE, supra note 48, at 5-11, 17-40; see also ABA STANDING COMM. ON
PRO BONO & PUB. SERV. & THE CTR. FOR PRO BONO, RURAL PRO BONO DELIVERY: A

GUIDE TO PRO BONO LEGAL SERVICE IN RURAL AREAS 7 (2003),

available at

(noting that
http://www.abanet.org/legalservices/probono/aba-ruralbook.pdf
the ABA initiative on rural pro bono "grew out of the recognition of an extremely
high level of client needs in rural areas . . . [d]espite the prevalence and persistence
of poverty, clients in rural areas are often overlooked").
49. See infra note 4.
50. Indeed, one law school in fall 2010 launched a clinic targeted at rural clients.
The Rural Economic Development Clinic at the Dickinson School of Law at The
Pennsylvania State University "was created to give students the opportunity to directly represent individuals and entities within the broad fields of agricultural, food,
and energy law," and to support "sustainable rural economic development." Frequently Asked Questions, LAW.PSU.EDU, http://law.psu.edu/academics/clinics
and.externships/rural-economic development-clinic/faq for-students (last visited
Apr. 4, 2011). The clinic website notes that:
Rural America is vastly different than it was fifty years ago. Prosperity for
many rural communities depends on innovative income-generating strategies, like extracting alternative energy sources .

. .

. With one of the na-

tion's largest rural populations, Pennsylvania's economy is dependent on
its rural communities. [T]he new Rural Economic Development Clinic
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Public Interest. A second and broader observation about the deployment of pro bono resources to the system is the fundamental
importance of food. Food is the most basic of human needs." Food
production and access have enormously significant human health,
social, economic, environmental, political, and moral dimensions.
Susan Schneider describes three "unique attributes of agricultural
production" that are "areas of public interest:"
First, agricultural production is the primary way that we obtain food-a
product that is essential to human health and survival. Both farmers
and the public at large have a fundamental interest in the production of
healthy foods, in policies that assure the safety of those foods, and the
ready availability of healthy food to all segments of society. Second, agricultural production involves the production of living things, evoking
ecological and moral issues that are completely different than the production of inanimate products.. Third, agricultural production is heavily
dependent upon the natural world and its resources-in particular, land
and water-and it has been both a significant consumer of natural resources and a significant source of environmental degradation. Moreover, it remains heavily dependent on human resources, resources that
52
in the past have often not been adequately respected.

These aspects of the sector alone would seem enough to pique
the interest of both law students and law faculty. They also would
seem to call, in the strongest terms, for dedication of meaningful
legal talent and energy to the field.
The food system, in short, is attractive as a project source no
matter the location of the law school. System actors, whether they
be individuals, businesses, or nonprofits, are everywhere-they operate in urban, suburban and rural areas. The system's diversity of
activities, actors, and legal issues, and its commercial nature, means
experiential programs of diverse design and purpose can find relevant transactional, policy, and other non-litigation projects. The
sector presents opportunities to engage with innovators and collaborators both inside and outside the law school. There is ample
literature for learning about law and context. Food is understand[will] support this important sector of our economy, giving law students
hands-on learning experience in a wide variety of legal issues specifically
faced by agricultural businesses and rural communities.
News and Events, LAW.PSU.EDU,
http://law.psu.edu/academics/clinics and_
externships/rural-economic-developinentClinic/news-andevents
(last visited
Apr. 4, 2011).
51. Schneider, supra note 17, at 946. See also Neil D. Hamilton, The Study of Agricultural Law in the United States: Education, Organizationand Practice,43 ARK. L. REV.
503, 504 (1990).
52. Schneider, supra note 17, at 947.
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able to students, a subject of considerable public debate, and an area
deeply appropriate for deployment of pro bono resources. The sector provides rich soil for the growth of new lawyers.
II. STANFORD CLINIC

A. Overview
Stanford Law School launched its transactional clinic, the Organizations and Transactions Clinic ("O&T"), in spring 2008." O&T
represents existing Northern California nonprofit organizations,
most with annual revenues in the range of $300,000 - $5,000,000.
O&T's service scope is narrow: it focuses on corporate governance,
contract and risk management matters. Students provide governance advice and documents, draft contract and management materials, plan and execute transactions, and analyze operating programs
and contractual arrangements. O&T is designed to help prepare
students for institutional corporate practice' and, at the same time,
to help students see how corporate lawyers can serve community as
well as commercial organizations through pro bono, board service,
and volunteer activities."

53. Transaction-oriented clinics, like other law school clinics, are designed to give
students practical experience through pro bono or low-cost representation of real clients on real matters. These clinics are targeted at students interested in business and
corporate practice. They seek to help students develop core fact-finding, analytical,
counseling and drafting skills; engagements can involve a wide variety of subjects including entity selection and formation, contract, lease, finance, intellectual property, employment, tax exemption and regulatory matters. Transactional clinics often represent
low income individual entrepreneurs, small businesses and nonprofit organizations.
Some represent only nonprofit organizations. Clinical courses focus on live client work
but also often include a seminar or prerequisite course centered on subject-matters
relevant to the client work and corporate practice generally. See generally ANTHONYJ.
LuPPINO, REPORT TO THE EWING MARION KAUFFMAN FOUNDATION - CAN Do: TRAINING

LAWYERS TO BE EFFECTIVE COUNSELORS TO ENTREPRENEURS 19

(Jan.

2008), available at

http-//papers.ssm.com/sol3/papers.cfn?abstractid=1157065 (identifying and describing transaction-oriented clinics). A list of clinics is maintained by the Ewing Marion
Kauffman Foundation. Law School Entrepreneuiship Clinics, ENTREPRENEURSHIP.ORG,

http-//www.entrepreneurship.org/en/entrepreneurship-law/law-school-entrepreneurship-clinics.aspx (last visited Apr. 4, 2011).
54. The vast majority of O&T students participate in summer programs or begin
their careers in corporate practice groups, including merger and acquisition, capital
markets, and licensing groups, at large law firms in major urban areas.
55. Organizations and Transactions Clinic, STAN. L. SCH. http://www.law.
stanford.edu/program/clinics/transactions/ (last visited Apr. 4, 2011).
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O&T enrolls between eight and twelve students per quarter. It
staffs all client projects with two-person teams. Teams generally
work with three to four clients during a ten to eleven week quarter.
Students also participate in a twice-weekly seminar. The university
has a variety of faculty members engaged in programs involving the
food system, but does not have a school of agriculture or agricultural-extension program.
B. Food System Clients and Projects
1. Rationale
O&T represented sixty-eight clients during its first six terms of
operation. Food system organizations represented just under 30%
of those clients. This emphasis represented a deliberate design decision made early on in the clinic's history. First, as just described,
the sector seemed well-suited for a corporate practice based in a pro
bono clinical program. Second, Stanford is located in an area
bounded by major agricultural regions: the Salinas and Pajaro Valleys to the south, the Sacramento and San Joaquin Valleys to the
east, the dairy operations and wine country to the north; and the
berry, vegetable, and nursery regions to the coastal west and southwest." Third, the San Francisco Bay Area is a center of sustainable
agriculture and local-food activities, with a considerable population
of nonprofit as well as commercial participants." For example, in
the Northern California nonprofit community alone, there are agricultural education, outreach, and advocacy organizations,' farmers'
market operators," food banks, and other organizations focused on
providing underserved populations with access to healthy food and

56. See generally

PAUL

F.

STARRS & PETER

GoIN, FIELD GUIDE

TO CALIFORNIA

AGRICULTURE 367 - 411 (Phyllis M. Faber & Bruce M. Pavlik eds., 2010);

AM.
FARMLAND TRUST, GREENBELT ALLIANCE & SUSTAINABLE AGRIC. EDUC., SUSTAINING
OUR AGRICULTURAL BOUNTY: AN ASSESSMENT OF THE CURRENT STATE OF FARMING
AND RANCHING IN THE SAN FRANCISCO BAY AREA (Mar. 2011), available at
http://www.sagecenter.org/wp-content/uploads/2009/05/sustaining-our-agriculturalbountyjanuary-20112.pdf.
57. STARRS & GOIN, supra note 56, at 50-51, 372-76.
58. See, e.g., ECOLOGICAL FARMING ASS'N, http-//www.eco-farm.org (last visited
Apr. 4, 2011); COLLECTIVE RooTs, http://www.collectiveroots.org (last visited Apr.
4, 2011); PIE RANCH, http://www.pieranch.org (last visited Apr. 4, 2011); SOIL BORN
FARMS, http://www.soilborn.org (last visited Apr. 4, 2011).
59. See,
e.g., About Us, AGRIC. INST. OF MARIN,
http://www.agriculturalinstitute.org/index/aboutUs (last visited Apr. 4, 2011).
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nutritional information,' and land trusts that enter into easements

and other arrangements intended to maintain land in agricultural
use." There are also research organizations," facilitation and consulting organizations," gleaning organizations," nonprofits seeking
to provide fresh food and employment opportunities in support of
low-income urban communities," and organizations focused on facilitating intergenerational farm transitions.' And there are sponsors of community gardens and other urban agriculture sites, nonprofits focused on environmental aspects of agriculture,' urban agricultural researchers and advocates,69 organizations working to introduce veterans to employment in the agricultural industry," and
support organizations for beginning and limited-resource growers.7
The emphasis did not primarily reflect a particular policy agenda or
an effort to train students in agriculture law. Instead, the principal
objective was securing challenging and engaging projects for helping
prepare students for corporate practice and their responsibilities as
lawyers.
60. See, e.g., About Us, ALAMEDA COUNTY COMMUNITY FOOD BANK,
http://www.accfb.org/about-us.html (last visited Apr. 4, 2011); CoMMUNrrY FOOD
BANK OF SAN BENITO COUNTY, http://www.communitypantry.com/Mission.asp (last
visited Apr. 4, 2011); SECOND HARVEST FOOD BANK OF SAN MATEO & SANTA CLARA
COUNTIES, http://www.shfb.org/ (last visited Apr. 4, 2011); CAL. AsS'N OF FOOD
BANKS, http://www.cafoodbanks.org (last visited Apr. 4, 2011).
61. See, e.g., MARIN AGRIC. LAND TR., http://www.malt.org (last visited Apr. 4,
2011).
62. See, e.g., CAL. INST. FOR RURAL STUD., http://www.cirsinc.org (last visited Apr.
13, 2011).
63. See, e.g., AG INNOVATIONS NETWORK, http://aginnovations.org (last visited
Apr. 13, 2011); ROOTS OF CHANGE, http://rootsofchange.org (last visited Apr. 13,
2011).
64.

See, e.g., About Us, VILLAGE HARVEST, http://www.villageharvest.org/about

(last visited Apr. 13, 2011)
65.

See, e.g., PEOPLE'S GROCERY, http://www.peoplesgrocery.org (last visited Apr.

13, 2011).
66. See, e.g., CAL. FARMLINK, http://californiafarmlink.org (last visited Apr. 13,
2011).
67.

See,

e.g.,

SUSTAINABLE

COMMUNITY

GARDENS,

http://www.sustainable

communitygardens.org (last visited Apr. 13, 2011).
68.

See, e.g., WILD FARM ALLIANCE, http://www.wildfarmalliance.org (last visited

Apr. 13, 2011).
69.

See, e.g., SUSTAINABLE AGRIC. EDUC., http://www.sagecenter.org/

(last visited

Apr. 13, 2011).
70. See, e.g., FARMER-VETERAN COALITION, http://www.farmvetco.org (last
visited Apr. 4, 2011).
71.

See, e.g., AGRIC. & LAND-BASED TRAINING ASS'N, http://www.albafarmers.org

(last visited Apr. 4, 2011).
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2. Projects

The clinic's projects for these clients can be broken down into
three principal areas:
Land. The first category involved real property matters. A
number of clients own or lease land, and use it for educational and
production activities. Clinic projects included: development of a
lease and set of operating policies for an agricultural education organization that leases land to its students; revision of a license
agreement and creation of operating policies for a sponsor of a
multi-user agricultural park; development of model communitygarden lease and participant agreements for use as part of a community garden "toolkit"; assistance with a land purchase and entry
into a conservation easement; preparation of lease and easement
summaries for use as management references and board-orientation
materials; and development of a facility-use agreement for an agricultural-education nonprofit that rents a farmhouse and neighboring barn to third parties for weddings, retreats, and other events.
Programming. The second category involved matters relating to
organizational programming. Projects included: advice and documents regarding a community produce-gleaning program; advice
and documents for a local food-branding program; assistance with
transfer and fiscal sponsorship of programs focused on sustainable
food distribution and nutritional education for elementary students;
development of applications, liability releases, and policies for program participants and volunteers; and revision of contracts used by
a food bank with satellite food-distribution sites.
Direct Marketing. The third category involved direct marketing
activities.' The clinic assisted a sponsor of farmers' markets with a
complete revision of its market rules and regulations, and with the
development of a template site agreement for use with municipali72. Direct marketing means transactions directly between farmers and consumers. USDA REPORT describes two basic types of local food systems where:
transactions are conducted directly between farmers and consumers (direct-to-consumer) and direct sales by farmers to restaurants, retail stores
and institutions such as government entities, hospitals and schools (directto-retail/foodservice). Venues for direct-to-consumer marketing of local
foods include farmers' markets, community supported agriculture (CSAs),
farm stands/onfarm sales, and "pick your own" operations.
USDA REPORT, supra note 9, at 4 - 5. See also FLAG REPORT, supra note 17, at 1 - 4
(noting that "direct marketing [refers] to transactions through which a [farmer] sells
crops directly to consumers . . . in a manner that is intended to lower the cost and
increase the quality of food to such consumers while providing increased financial
return to the [farmer]"); HAMILTON, supra note 32; Coit, supra note 24, at 56 - 64.
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ties, shopping center operators, and other owners of market sites.
The clinic also developed simple documents for communitysupported agriculture programs, advised about programs designed
to help small farmers get access to institutional buyers, and, in conjunction with outside pro bono counsel, advised a client about
trademark considerations associated with one of its programs."
C. O&T Experience
The clinic's initial experience with food system clients was positive. The engagements yielded relevant and learning-rich experiences for the students, practical value for the clients, and ideas and
inspiration for the instructors. This was true notwithstanding the
limited nature of the clinic's service offering and the concentration
on such a narrow segment of the sector. At the same time, the initial experience highlighted several challenges of working in the area.
1. Benefits
a.

Subject Matter Exposures

O&T is targeted at students interested in core commercial and
corporate work.

The food system projects provided exposure to

relevant substantive subject matters. Assignments involving land
access and program operations, for example, enabled students to
revisit the first year curriculum-property, contracts, and torts-in
real-world settings. In one case, a team preparing model documents
for use by sponsors of community gardens created a lease agreement between the sponsor and the landowner, a participation
agreement and liability waiver between the sponsor and individual
73. The clinic also executed projects for these clients that were not specific to
food system organizations. They included provision of corporate governance advice, often in the form of a "governance review." The work involved study of an
organization's existing governance documents, financial statements, Form 990 and
website or other disclosure, discussions with the executive director, preparation of a
substantial deliverable, and an in-person presentation to the organization's board of
directors. These projects are designed to acquaint students with core governance
principles and documents and to help prepare students for service on nonprofit
boards or other pro bono or other volunteer service once in practice. Other nonsector-specific projects included development of independent contractor and
trademark license agreements, and memorandums of understanding for collaborations with other nonprofits.
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gardeners, a set of garden rules and regulations, and orientation
materials for new gardeners. The students worked with property
law, considered potential tort exposures and ways to manage them,
drafted multiple contracts, and prepared explanatory materials for
lay users. More generally, most projects provided exposure to contract drafting, and the engagements with clients operating landbased programs yielded opportunities to work with real property
issues not generally found in clinic engagements with non-sector
clients.
b.

Core Skill Development

The projects exposed students to core skill demands. Document preparation projects involved fundamental tasks of drafting:
understanding the underlying business facts; studying relevant legal,
operating, and practical considerations; evaluating precedent and
model documents; and creating crisp and context-sensitive workproducts. The team that prepared farmers' market documents
gathered numerous precedents from markets in California and
elsewhere, reviewed site leases and permits, studied relevant provisions of the California Food and Agriculture Code and related regulations, read various secondary materials from legal and non-legal
sources, visited several markets, and worked closely with the clients
to both capture market operations accurately and create a document
with appropriate content, look, and feel. Teams preparing liability
releases gathered models, considered potential exposures, obtained
client input about experiences and concerns, studied applicable
caselaw relating to enforceability, and created comprehensive
documents that, in accordance with client request, fit on one page
with room for the client's logo. Both of these projects provided
practical experiences in creating documents that met client needs.
c.

Exposure to Innovative Programs

O&T had the good fortune to work on assignments that involved both established programs and emerging models in the sector. Students not only created contractual documents for food
banks and farmers' markets, but also for a beginning-farmer program, branding and distribution programs for small farmers and, as
noted below, an urban-edge agricultural project. The clinic targeted
these types of emerging model projects because they are demanding
and creative in terms of both substance (analysis and structuring)
and drafting. They also provide students with exposure to thought

20111

GETTING INTO THE FIELD

91

leaders and with the fun that comes with supporting inspired and
inspiring individuals and organizations.
d.

Big Picture Projects and Little Picture Execution

A striking and heartening feature of the food system engagements was the regular opportunity to work on larger, more unstructured projects as well as more conventional and discrete assignments. Clients were open to the clinic shaping the project and
work-product in ways that met client needs but also served skillbuilding objectives. Three examples are illustrative.
AgriculturalPark. A team worked with the managers of a relatively new agricultural park where multiple entities maintain small,
adjoining farms. Activities at the site include educational and volunteer events. The client asked the clinic to review the form of license
agreement between the park manager and each farmer and to assist
in developing tools for park operations, such as policies relating to
shared irrigation system use, security, and dispute resolution. The
team reviewed relevant existing documents and toured the site with
the park manager, and reviewed materials prior clinic students had
prepared for a nonprofit that operates an education program in
which beginning farmers operate on adjoining parcels. The team
prepared a revised license agreement, a one-page plain-English summary of the agreement for review by farmers, a policy document
setting out operating rules for the park, a governance protocol for
use by the park manager and various stakeholder committees, a
form of liability release for signature by park visitors, and a brief
summary of the underlying lease for the land.
Product Branding. A team reviewed a local food branding program in which suppliers and retailers carrying the products could
use a common trademark and marketing materials, and be identified in online and hard-copy consumer guides. The students studied
the program, talked with its manager, compared existing practice
with other established models, and identified relevant legal, communications, and operational considerations. They then translated
their conclusions into a set of practical recommendations, determined the format for communicating those recommendations, developed a "document architecture" that would operationalize the
advice, and prepared the documents specified in their blueprint.
The work-products ultimately included an advice piece addressing
contractual and disclosure considerations, two website click-through
agreements, text for the guides, and a high-level website design
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schematic. The team also drafted a transmittal note and walked the
client through the work in face-to-face and phone conversations.
Gleaning. Teams in two quarters worked with an organization
that manages a community gleaning program. The program involves volunteers picking fruit from private homeowners' trees, with
the fruit then transported to a local food bank or other agency for
distribution. The teams interacted with the client on multiple occasions to gather facts about program operations and client administrative capacity, and led somewhat raucous class discussions about
tort exposure and potential solutions. The work-product included
not only conventional documents, such as a volunteer release, but
also a process map that identified key steps in the canvassing, picking, and transportation processes, and potential risk-mitigation actions to be built into program operations.
Projects of this nature required planning, close business study,
and contextual thinking. They involved distillation and presentation
of business data in creative and practical ways. They also required
delivery of a substantial amount of information, a reality that challenges the students to develop a comprehensive but comprehensible
presentation and assemble a professional deliverable containing
multiple, integrated, internally-consistent documents, and a task particularly relevant to students destined for a document-heavy corporate practice." These projects also often triggered a discussion
about the ethical aspects of a lawyer giving "business advice," and
about the (often surprising to students) level of interaction and joint
problem-solving needed with a client in order to produce the workproduct. Finally, availability of such "big" projects facilitated the
project assignment process and helped the clinic provide a broader
range of experiences for the students.
e.

Subject Matter Accessibility

The instructors were somewhat daunted by the prospect of encountering "agricultural law." The clinic, however, was able to secure projects of relevant content and difficulty notwithstanding the
clinic's narrow scope of services and absence of expertise in core
agricultural law. This is due largely to the fact that O&T repre74. Generating such a product with a partner is a useful exercise and one that
helps the instructors carry out Karl Okamoto's admonition that students should
have exposure to the "production" side of practice. See Karl S. Okamoto, Learning
and Learning-to-Learn by Doing: Simulating Corporate Practice in Law School, 45 J.
LEGAL EDuc. 498, 504 (1995).
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sented only nonprofit organizations and not participants in production agriculture. The clinic, with proper scope definition, did take
on projects that involved discrete aspects of agricultural law; preparation of gleaning program documents, for example, required research of federal and state food donor immunity statutes. At the
same, even with a tightly-defined scope, the instructors were acutely
aware of expertise limitations and their impact on the value O&T
could provide to its clients.
f.

Resources

The projects often involved activities for which there is literature and precedent documents but not an extensive or highly
"lawyered" collection of contracts and other materials for the practitioner. This meant that students had resources to use but room
(and need) to create original materials. The students benefited from
Hamilton's book about direct marketing," publications by Farmers'
Legal Action Group, Inc.," and direct-marketing and other publications from the USDA and the University of California Division of
Agriculture and Natural Resources." The students did not, however,
find a definitive set of form documents for the types of programs
conducted by O&T's clients. Instead, they found examples on websites-there are a considerable number of CSA, farmers' market
rules, volunteer release, and community garden documents on the
internet-and useful secondary sources. From a teaching (if not risk
management) point of view, this was not a bad state of affairs. The
students and instructors had raw materials but had to work them
into a final product reflecting program specifics, client concerns and
objectives, local law, and clinic style.
g.

Getting Off Campus and into the Community

The projects provided multiple opportunities for students to
get out of the law school. Clients with farming operations routinely
and generously invited their teams to tour the farm. Students visited farmers' markets operated by a client, and that client on two
occasions hosted the entire class for a market tour and meal. Students presented governance recommendations to boards of direc75. See HAMILTON, supra note 32.
76. Publications, FARMERS LEGAL ACTION GROUP, INC, http://www.flaginc.org/
topics/pubs/index.php (last visited May 26, 2011).
77. See supra note 32.

94

JOURNAL OF FOOD LAW & POLICY

[VOL. 7

tors, with one such meeting taking place in a barn. Several organizations sent teams home with a CSA box or came to meetings with
freshly-picked produce; on one memorable occasion, a client arrived
at the law school with four dozen farm-fresh eggs for the team.
These experiences were not only fun-which is a factor not to be
discounted given the often-tedious nature of corporate work-but,
more importantly, provided essential (often physical) context. Students could see how the practical realities of operations shape advice development. They also enabled students to see the relevance
of their products in real life. Finally, they provided opportunities
for students to experience one of the joys of lawyering, the regular
occasions to learn about a small corner of the world and then, almost every day, to see that corner with greater awareness and understanding."
h.

Value for Clients

The most obvious benefit for the clients from these engagements, of course, was the receipt of free legal work. Clients also
benefited in other ways. For example, engagement with multiple
clients in the sector generated useful information sharing and tool
development. O&T had a number of clients engaging in similar
educational and food distribution activities in different locations.
The clinic, like law firms routinely do, could develop documents for
one client and then adapt them for another," and on occasion alert
a client to an interesting program operated by another organization.
These circumstances may enable the clinic over time to refine a
model document for potential broader access across, and contribution to the literature of, the sector. At a narrower level, the engagements necessarily involve student exposure to the issues of concern to the client. Organizations whose mission is to reconnect consumers to the sources of their food, for example, seem to value the
opportunity to connect with individuals who are part of a university
and who may well become influential members of their communities.

78. Former O&T students periodically report that they visited a farmers' market
operated by a client, saw familiar branding elements in a store, or helped prepare a
meal featuring produce from a friend's CSA box-and that they enjoyed understanding the backstory.
79. These situations provided excellent opportunities for two or more student
teams to evaluate each other's drafts and work together to generate a solid document, or for students to improve documents developed by the clinic in prior terms.
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Exposure to New Issues, Possibilities and Literature

The initial engagements with the more distant food system clients confirmed that engagements could succeed notwithstanding
physical distance. That led the instructors to explore more deeply
the literature about access to legal services in rural areas,"0 and to
rural issues generally."' That learning, the examples set by other
clinics in working in off-campus locations or across wider areas,' the
broadening value associated with exposing students to these communities and issues, and the call for greater involvement of law
schools and urban lawyers in providing legal resources to rural residents, " led to an increased focus on serving both food- and nonfood system clients located outside of the immediate Bay Area.'

80. See CIVILJUSTICE, supra note 48; see also ABA STANDING COMM., supra note 48.
81. The literature about rural issues included the work of Lisa R. Pruitt. See, e.g.,
Lisa R. Pruitt, The Forgotten Fifth: Rural Youth and Substance Abuse, 20 STAN. L. &
POL'Y REv. 359 (2009); Lisa R. Pruitt, Place Matters: Domestic Violence and Rural Dif
ference, 23 Wis. J.L. GENDER & Soc'Y 347 (2008); Lisa R. Pruitt, Missing the Mark:
Welfare Reform and Rural Poverty, 10 J. GENDER RACE & JUST. 439 (2007); Lisa R.
Pruitt, Rural Rhetoric, 39 CONN. L. REv. 159 (2006). See also Katherine Porter, Going
Broke the Hard Way: The Economics of Rural Failure,2005 Wis. L. REv. 969 (2005).
82. For example, students in environmental clinics and in clinics that represent
incarcerated individuals often travel considerable distances to meet with their clients. Other clinics describe themselves as working with organizations across a state.
For example, the website of the Michigan State University College of Law Small
Business and Nonprofit Clinic states that the clinic "serves clients [not only in the
local area] but throughout Michigan." Welcome to the MSU College of Law Small Business & Nonprofit Clinic, LAW.MSU.EDU, http://www.law.msu.edu/clinics/sbnp/
general-info.htmI (last visited Apr. 20, 2011). In California, One Justice, a nonprofit
organization, operates a "Justice Bus" program where urban law students travel by
bus to rural California to provide legal assistance to rural clients. justice Bus Service
Learning Trips, ONE JUST., http://onejustice.org/tem-plates/System/details.asp
?id=53135&PID=834942 (last visited Apr. 20, 2011).
83. In its report on access to justice in rural communities, the California Commission on Civil Justice called on urban law schools to collaborate with rural providers in expanding access to legal services in rural communities. See CILJUSTICE,
supra note 48, at 15, 47.
84. For example, the clinic sought to develop client relationships in two smaller
cities outside of the immediate Bay Area. This approach helped build relationships
with community leaders, generate engagements through referrals and enable the
clinic to offer students projects for both urban and non-urban clients.
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2. Challenges
a.

Narrow Scope of Services

O&T's scope of services, as noted, is narrow. Clients often
asked the clinic for advice about matters outside the clinic's scope.
Urban production and distribution operations, for example, present
zoning and permitting questions. Nonprofit engagement in production and sale of products, or in working with commercial operators
to develop regional processing and distribution infrastructure, may
have complex tax implications. Seemingly every client was interested in the employment and tax rules that applied to interns and
apprentices. The clinic would encounter issues arising in its projects
where it could not responsibly provide advice or provide as full of a
review as would be ideal. At a broader level, the clinic, through its
client and project selection screens, did not encounter the complex
world of federal farm programs, agricultural labor, environmental
compliance, lending, energy, tax, food safety, and farm succession
planning faced by production farmers, or the federal programs relating to rural economic development. A clinic seeking to represent farmers and organizations participating in these programs
would need to balance felt client needs with competence and risk
management considerations in designing its service offering.'
At
the same time, a clinic with the expertise and risk tolerance to practice in a variety of areas no doubt would generate a steady stream of
interesting assignments.
b.

Market Receptivity

O&T's clients generally welcomed the clinic's offer of pro bono
legal assistance. It seems likely that clinics with expertise in community development and affordable housing could generate clients
working in rural development and farmworker support. A clinic
seeking to represent production farmers and other for-profit participants in the food system, however, may encounter skepticism
about the value provided by lawyers, much less law students. The
85. A recent survey of the legal needs of farmers found that farmers identified
"federal programs"-defined to include "the vast array of federal subsidies and attendant rules to support agricultural production and improve environmental quality"-as the most important legal issue relating to their operations. A. Bryan Endres
et al., The Legal Needs of Farmers: An Analysis of the Family Farm Legal Needs Survey,
71 MoNT. L. REV. 135, 146 (2010).
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authors of a recent article describing a survey of Illinois farmers regarding their legal needs noted that:
Respondents demonstrated a clear pathology toward attorneys in both
the focus group discussions and the survey group write-in responses.
Respondents also noted that cost of hiring an attorney and expressed
skepticism that professional legal services would be helpful in resolving
16
their particular situation.

The authors went on to note that farmers, in addition to their
dubiousness about the value of working with lawyers, often rely on
sources other than attorneys for data and guidance about legal issues.7
c.

Physical Distance

Many but not all of O&T's food-system clients were located
more than ninety minutes away from campus. The clinic conducted
most of its business with clients through e-mail exchanges and telephone conversations, and, as a result, the distance did not create
real barriers to project execution. That said, it did impose costs.
Students generally had only one face-to-face meeting with a client
and rarely, if ever, could attend client events such as open houses or
harvest festivals. There was limited ability to meet with a client on
short notice, to stand with them at a whiteboard working through an
issue, or to walk them through a document. The impact of distance
86. Id. at 148-49. The authors noted that the "respondents indicated a far
greater willingness to attend an educational program than to seek out legal services." Id. at 147.
87. The authors of the needs survey note that farmers may rely "on other
sources of information, such as farm or agricultural organizations, newsletters or
trade publications, other farmers and neighbors, university extension programs,
and state agencies rather than an attorney for information regarding important
legal issues." Id. at 148. One possible client development approach may be for
clinics is to establish relationships with nonprofits and universities that operate
training, incubator and technical support programs for beginning farmers, and to
take advantage of the growing interest and investment in those programs. Students
in clinics that represent entrepreneurs and small businesses could, for example,
provide educational briefings and assist individuals with entity selection and business launch. Students in clinics that work with nonprofits could develop modelentity formation and lease documents, help produce educational documents, and
draft program participation agreements. Clinics could develop forms and checklists
and make them available to private practitioners. Collaboration with university and
governmental programs may provide a useful platform for client development,
given their familiarity and credibility in the sector. Such relationships may also help
to anticipate and diminish resistance from lawyers in smaller communities to the
presence or pro bono or low-cost competitors.
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on the frequency of live performance by a students is a weakness in
the approach. Experiential programs concerned about travel, or for
whom live performance is a focus area in the curriculum, may wish
to explore and concentrate on organizations active in urban and
urban-edge agriculture, and on food security and education programs in communities close to campus.'
d.

Academic Calendar

O&T, like most clinics, operates on the academic calendar. The
clinic generally does not take on new clients and/or matters for existing clients in the summer. For most clients, that fact did not present an issue. Food banks, land trusts, and advocacy organizations
operate through the year, and bylaw revisions and template-contract
development projects are not seasonal in nature. Indeed, for clients
running active farming and market operations, it presumably is best
not to have law students sending e-mails and attachments during the
summer. The cost, however, is that students (at least while enrolled
in the clinic) are not able to visit these organizations at the height of
the season, a challenge presumably exacerbated in regions with
shorter growing seasons than prevalent in California.
e.

Potential Conflicts

O&T is part of the larger clinical program at Stanford. The
program includes an environmental law clinic. That clinic represents organizations active in California water issues. Agricultural
water use is of course an intensely debated issue in California.
Given O&T's client base, the two clinics did not face any conflicts of
interest or even awkwardness arising from their respective engagements, but the concern presumably would become much more acute
for a clinic that represented production farmers. A similar situation
could arise if another clinic in the program represented farmworkers on employment or worker safety matters. This is not all bad identifying and resolving potential and actual conflicts is part of legal practice-but it does add to the incremental risk of operating a
broad-ranging clinical program. On the other hand, there may be
opportunities to collaborate with the environmental clinic on pro88. On the other hand, the distance meant that students had regular opportunities to participate in conference calls (a new and sometimes uncomfortable experience for some) and draft e-mails-highly relevant and practical experiences for students preparing for legal practice.
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jects relating to conservation, land preservation, alternative energy,
water use, or other areas, and to work with immigration, community
law, family law, and other clinics on outreach to rural communities.
III. CONCLUSION
The food system is characterized by structural features and
other attributes that make it unusually attractive as a source of projects for experiential learning in non-litigation settings. Its wide variety of activities, actors, and legal issues means programs of diverse
nature, including those like O&T with narrow scope, corporate focus, and suburban location, can find projects that enable engagement with relevant subject matters and facilitate relevant skill development. The familiarity and topicality of food generates student
interest and engagement, and its importance, on multiple levels,
suggests the appropriateness of talent and pro bono resource deployment to the sector. There are real challenges to representation
of such clients, including physical distance and subject matter competence, but the initial experience of O&T suggests that getting into
the field is meaningfully and memorably advanced by getting into
the field.
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I. INTRODUCTION

The green wave of environmental advertising among organic
food producers, distributors, and retailers begun during the 1990s
has become an all-out green tsunami. The organic food market is
the fastest growing segment of the American food industry.' Consumers are increasingly becoming aware of the impact their purchases have on several environmental issues.! As a result, those consumers are becoming more aware of their spending power and are
willingly altering their buying practices to purchase from companies
that emphasize environmental responsibility.' In fact, some retailers' inventory is already being scanned for alternative green products by their customers' iPhones' because, guess what, "there's an
app for that."'
Prior unenforced federal regulations, in addition to an explosion of consumer demand, have helped push the organic food market into a $23 billion-per-year industry - over 3 percent of total food
sales in the United States.' According to a survey conducted by the
Hartman Group, over two-thirds of American adults say they purCorporate food
chase organic products "at least occasionally."'
marketers have taken notice of this trend and have responded by
using more aggressive advertising claiming that their products pro1. Kimberly Kindy & Lyndsey Layton, Purity of Federal 'Organic' Label is
available
at
July
3,
2009,
Questioned,
WASH.
POST,
http://www.washingtonpost.com/wpdyn/content/article/2009/07/02/AR200907
0203365_pf.html [hereinafter Purity Questioned]; see ERS/USDA Briefing Rooms, Organic Agriculture: Organic Market Overview, U.S. DEPARTMENT OF AGRIC. EcON. RES.
(last updated
SERVICE, http://www.ers.usda.gov/briefing/organic/demand.htm
September 1, 2009) ([hereinafter ERS/USDA Briefing Rooms].
2.

See CATHERINE GREENE ET AL.,

INDUSTRY, 3
eib55.pdf.
3.

FACTS

EMERGING ISSUES

WORLD Bus. COUNCIL FOR SUSTAINABLE

AND

IN THE U.S.

ORGANIC

(2009), available at http://www.ers.usda.gov/publications/eib55/

TRENDS

FROM A

BUSINESS

DEV., SUSTAINABLE

PERSPECTIVE,

16

(2008),

CONSUMPTION

available at

www.wbcsd.org/DocRoot/I9Xwhv7X5V8cDIHbHC3G/WBCSDSustainable Cons
umption-web.pdf.
4. The iPhone is a registered product exclusively marketed and distributed by
Apple, Inc.
5. Trademark Electronic Search System, There's An App for That, U.S. PAT. &
TRADEMARK OFF., http://tess2.uspto.gov (last visited May 22, 2011); see GOODGUIDE,

http://www.goodguide.com (last visited May 22, 2011); see generally Claire Cain
Miller, On Web and iPhone, a Tool to Aid Careful Shopping, N.Y. TIMES, June 14,
2009, available at http://www.nytimes.com/2009/06/15/technology/internet/
15guide.html?_Ir1.
6. ERS/USDA Briefing Rooms, supra note 1.
7.

THE HARTMAN GROUP, THE MANY FACES OF ORGANIC 2008, 6-7, 13(2008).
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mote additional health or environmental benefits, also known as
"going green."' This increase in green advertising, however, is inevitably leading to increased consumer vulnerability and potential liability for organic food manufacturers.
"Greenwashing" is a more recent buzzword feared by corporate
retailers that connotes the promotion of environmental benefits
through consumer advertising and labeling practices that are perceived to be "false, deceptive, misleading or vague."' "Legal actions
arising from alleged greenwashing are [often] described as 'ecofraud' litigation.""' "These actions essentially challenge [food] labels
such as 'sustainable,' 'organic,' 'nontoxic,' 'chemical free,' 'all natural' or 'biodegradable.'"" "Recent interest in eco-fraud litigation has
been triggered by aggressive publicity . . . by eco-activists and other
advocacy groups . . . [criticizing] the environmental practices of cor-

porate America."" For instance, the environmental marketing firm
TerraChoice conducted an insightful study in 2007 that brought
national media attention to the use of greenwashing.'" That study
conducted a survey of six category-leading stores in which more
than one thousand purportedly "green" consumer products were
examined, and all but one product were found to be "demonstrably
false" or misleading. 4
The increased awareness of corporate greenwashing in the
American food market has also resulted in an increased scrutiny of
national food marketing standards.'" On July 22, 2009, David
Vladeck, Director of the Bureau of Consumer Protection at the Fed8.

See Purity Questioned,supra note 1.

9. Victoria Davis Lockard & Joshua L. Becker, Green is Good...Until "Ecofriendly"
becomes "Ecofraud," 51 No. 2 DRIFTD 39, 39 (2009), available at http://
www.alston.com/files/Publications/cld74da4-dla6-4785-a260-19dfcO5ec872/Presentation/PublicationAttachment/e9cfac56-0b0543d9-80ab-23a5587d0fl3/FTD-0902LockardBecker.pdf [hereinafter Lockard & Becker].
10. Id.
11. Id. at 39-40.
12. See id. at 40.
OF
A STUDY
GREENWASHINGT""THE Six SINS OF
13. TERRACHOICE,
ENVIRONMENTAL CLAIMS IN NORTH AMERICAN CONSUMER MARKETS (2007), available

at http://www.terrachoice.com/files/6_sins.pdf [hereinafter Six SINS]. This study
was covered in the media by CNN, MSNBC, The Today Show, The New York
Times, and many other national media outlets. See Lockard & Becker, supra note 9,
at 40.
14. Lockard & Becker, supra note 9, at 40; SIx SINS, supra note 13, at 1.
15. See Christopher J. Borders, Going Green: Guidance Coming in Updated FTC
Green Guide, MARTINDALE.COM

(March 10, 2009), http://www.martindale.com/

business-law/article Hinshaw-Culbertson-LLP_646402.htm
Green].

[hereinafter

Going
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eral Trade Commission ("FTC"), testified before the United States
Senate Subcommittee on Consumer Protection, Product Safety, and
Insurance.'" In his testimony, Director Vladeck stated:
[h]ealth claims are becoming more prevalent in food marketing, and
therefore, the FTC is giving increased scrutiny to food advertising. In
April, Kellogg Company agreed to settle charges that its advertising appearing in print and on TV, the internet, and packages - falsely
claimed that a breakfast of Frosted Mini-Wheats was shown clinically to
improve children's attentiveness by nearly 20% when compared to children who ate no breakfast. 17 The case provides a lesson to advertisers
on the importance of careful and accurate portrayal of research findings
when they are transformed into advertising claims.

The Federal Trade Commission's "Guides for the Use of Environmental Marketing Claims," commonly referred to as the "Green
Guides," were developed in 1992." Proposed revisions to the Green
Guides were made in 2010 after the Food and Drug Administration
held workshops and took public comments on possible revisions."
Those revisions have not yet been enacted and are discussed in
greater detail later in this article.
The FTC's increased scrutiny has in turn led to further critiquing of other federal regulations and committees. The National Organic Program ("NOP"), which developed after the passage of the
Organic Foods Production Act of 199021 ("OFPA"), develops, implements, and administers national production, handling, and labeling standards for organic agricultural products.2 NOP also publishes a list of substances that are allowed or prohibited for use in
organic production and handling." Agriculture appropriations considered by Congress increased the NOP's 2010 fiscal year budget to
16. Prepared Statement of the Federal Trade Commission on Advertising Trends and
ConsumerProtection Before the Subcommittee on Consumer Protection, Product Safety, and
Insurance of the Committee on Commerce, Science, and Transportationof the United States
Senate (July 22, 2009), available at http://www.ftc.gov/os/testimony/090722
advertisingtestimony.pdf (statement by David Vladeck, Dir. of the Bureau of Consumer Prot. at the Fed. Trade Comm'n).
17. See Press Release, Fed. Trade Comm'n, Kellogg Settles FTC Charges That
Ads for Frosted Mini-Wheats Were False (Apr. 20, 2009), available at
http://www.ftc.gov/opa/2009/04/kellogg.shtm.
18. Vladeck, supra note 16, at 7.
19. See 15 U.S.C. §§ 41-58 (2006).
20. See Going Green, supra note 15.
21. Organic Foods Production Act of 1990, 7 U.S.C. §§ 6501-6522 (2006).
22. See generally HARRISON M. PITMAN ET AL., A LEGAL GUIDE TO THE NATIONAL
ORGANIC PROGRAM, (2011), available at http://www.nationalaglawcenter.org/

assets/articles/pittman-organicprogram.pdf [hereinafter NOP GUIDE].
23. Id.
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$7 million dollars." Clearly, the effects of corporate greenwashing
are causing an internal re-evaluation of federal food marketing standards."
This article considers the increased amount of corporate
greenwashing in the American marketplace and examines the type
of regulations protecting consumers from being further confused or
misled from deceptive green marketing. Part II identifies corporate
greenwashing in today's marketplace and discusses whether the
Green Guide updates should entail increased standards for green
marketing. Also, this part will identify what certain states are doing
in response to increased corporate greenwashing to protect their
consumers. Part III reviews the NOP and the overall effectiveness of
regulations governing the use of the term "organic" on food products. Further, Part III.C identifies efforts being made by the food
industry's private sector to regain consumer trust in the organic label through newly-developed initiatives, such as sustainability indexes, aimed at establishing nationally-accepted standards surrounding the marketing of organic products.
II.

GREENWASHING IN TODAY'S MARKETPLACE

"Greenwashing" is an increasingly accepted word defined as
"disinformation disseminated by an organization so as to present an
environmentally responsible public image."" The term "greenwashing" is largely attributed to a 1986 essay penned by suburban New
Jersey environmentalist Jay Westerveld. There, he criticized the hotel industry's use of placards suggesting guests could help "save the
environment" by reusing their towels." Westerveld maintained that

24. OTA PublicationStatement on 2010 Appropriations, ORGANIC TRADE ASS'N (Oct.
2, 2009), http://www.ota.com/news/breaking/2010appropriations.html.
25. See generally Going Green, supra note 15.
26. NEW OXFORD AMERICAN DICTIONARY 763 (3rd ed. Angus Stevenson & Christine A. Lindberg eds., Oxford Univ. Press 3rd ed. 2010). The term "greenwashing"
is a derivative of the term "whitewashing." Jacob Vos, Actions Speak Louder Than
Words: Greenwashing In Corporate America, 23 NOTRE DAME J.L. ETHICS & PUB. POL'Y
673, 673 (2009) [hereinafter Corporate Greenwashing];see also SEVEN SINs, infra note
49, at 1 (defining "greenwashing" as the act of misleading consumers regarding the
environmental practices of a company or the environmental benefits of a product
or service).
27. See Purple Romero, Beware of Green Marketing Warns Greenpeace Exec, ABSCBNNEWS.COM (Sept. 17, 2008), http://www.abs-cbnnews.com/special-report/
09/16/08/beware-green-marketing-warns-greenpeace-exec.
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the hotels were more motivated by increased profits than by any real
environmental agenda."
Following the hotel industry's lead, many "green corporations"
began using more and more aggressive advertisements to induce
environmentally-conscious buyers to purchase their products."
Corporate manufacturers have amplified their productions of ecofriendly products in response to growing consumer demand.0 One
study found that from the beginning of 2009 until April 15, 2009,
458 new products with eco-friendly claims entered the marketplace."
If that trend continued at a steady rate, the number of new green
products launched in America's marketplace will triple each year. 2
Unfortunately, not all corporations are operating at the same
environmentally-friendly standard as their promotions portray them.
Detecting greenwashing can be difficult since "[mlost corporations
do not greenwash their reputations by lying outright .

.

. [r]ather,

they bend the truth or misrepresent their ecological stances."3 Understandably, large corporations are most commonly accused of
greenwashing their products and practices.
Another private study has compiled a list of the "Top Ten
Greenwashers in America. "3 This "Top Ten" list includes several
major producers of everyday products ranging from household
products, chemicals, petroleum, paper products, energy production,
and even waste management." That same study concluded that each
of the ten firms "often spend millions of dollars on advertising to
support the way that their companies are perceived in the green
world" instead of changing their production practices, which is es-

28. Id.
24,
2009),
New
Black,
ADWEEK
(June
29. See
Green Is
the
http://www.adweek.com/news/advertising-branding/green-new-black-105996.
30. Id.
31. Id.
32. See id.
33. CorporateGreenwashing,supra note 26, at 674.
34. Id.
35. Ash Allen, The "Green" Hypocrisy: America's Corporate Environment Champions
Pollute The World, 24/7 WALL ST. (Apr. 2, 2009,) http://247wallst.com/
2009/04/02/the-%e2%80%9cgreen%e2%80%9d-hypocrisy-america%e2%80%99scorporate-environment-champions-pollute-the-world [hereinafter "Green" Hypocrisy].
The "Top Ten Greenwashers in America" include: (1) General Electric; (2) American Electric Power; (3) ExxonMobil; (4) DuPont; (5) Archer Daniels Midland; (6)
Waste Management, Inc.; (7) International Paper; (8) BP Amoco; (9) Dow Chemical; and (10) General Motors. Id.
36. Id.
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sentially the foundation of corporate greenwashing." Several factors
motivate companies to transition toward the use of green advertising. Critics argue that greenwashing has become a staple of corporations' marketing efforts as a result of the public's increased awareness of environmental issues." Those critics claim that greenwashing is purely a matter of economic motivation." "The rationale underpinning the greenwashing movement is the realization that a
corporation does not need to actually create social good in order to
reap the benefits of a green reputation."" Regardless of its true
cause, greenwashing has and continues to significantly increase
within America's marketplace, and it is affecting consumer purchasing trends."
Surveys reveal a "growing segment of consumers who either
reward or intend to reward firms that address environmental concerns in their business and marketing practices and who punish
firms that appear to ignore the environmental imperatives."" Corporate marketing executives have acted upon this corner of the
market." General Electric's ("GE") global executive director of advertising and branding stated, "Green is green as in the color of
money. It is about a business opportunity, and we believe we can
increase our revenue behind [our] products and services.""

Based

on that comment, it should come as no surprise that GE is the highest ranked firm on the "Top Ten" list mentioned earlier." One
common greenwashing tactic utilized in today's market is "when
corporations release environmental policy statements - broad, highminded statements proclaiming a corporation's commitment to preserving the environment."" According to DuPont's Paul Tebo (another "Top Greenwasher"),17 such statements "can positively influence public perceptions of a company's commitment to environmental protection and sustainable development, possibly even re-

37. Id.
38. Id.
39. Corporate Greenwashing,supra note 26, at 680.
40. Id. at 681.
41. Id.; see CATHERINE GREENE ET AL., supra note 2.
42. Corporate Greenwashing, supra note 26, at 680 (citing Ajay Menon & Anil
Menon, Environmental Marketing Strategy: The Emergence of Corporate Environmentalism as Market Strategy, 61 J. MARKETING 51, 52 (1997)).
43. See CorporateGreenwashing,supra note 26, at 681.1.
44. Id. (citing Melillo & Miller, infra note 69).
45. "Green" Hypocrisy, supra note 35.
46. Corporate Greenwashing,supra note 26, at 681.
47. "Green" Hypocrisy, supra note 35.
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sulting in increased market share and improved stakeholder relations."" Clearly, strong incentives exist for corporations making
eco-friendly advertisements and utilizing pro-environment marketing campaigns.
A. Growing Consumer Awareness of Corporate Greenwash
Consumer and industry watchdogs have also taken notice of the
steep increase in eco-friendly advertising by America's corporate
giants. In April 2009, one environmental marketing firm, TerraChoice Group Inc., produced a report of environmental claims in
North American consumer markets titled "The Seven Sins of
Greenwashing."" This report was a follow-up to a similar report
conducted by TerraChoice in 2007." The 2007 survey identified six
patterns of environmental claims, which are now recognized as the
"Six Sins of GreenwashingTm." The "Six Sins" include: 1) the "Sin of
the Hidden Trade-Off;"" 2) the "Sin of No Proof;" 2 3) the "Sin of
Vagueness;" 3 4) the "Sin of Irrelevance;" 5) the "Sin of Lesser of
Two Evils;" 5 and 6) the "Sin of Fibbing."" The methodology of the
2007 and 2009 reports are identical, but this paper discusses only

48.
49.

Corporate Greenwashing,supra note 26, at 681.
TERRACHOICE, THE SEVEN SINS OF GREENWASHING - ENVIRONMENTAL CIAIMS

MARKETS, SUMMARY REPORT: NORTH AMERICA (2009), available at
http://sinsofgreenwashing.org/findings/greenwashing-report-2009
[hereinafter
IN CONSUMER

SEVEN SINS].
50. See Six SINS, supra note 13.

51. Id. at 2. This "sin" is committed by suggesting a product is "green" based on
a single environmental attribute or an unreasonably narrow set of attributes without attention to other important environmental issues. Id. Such claims are not
usually false, but are used to paint a "greener" picture of the product that a more
complete environmental analysis would support. Id.
52. Six SINS, supra note 13, at 3. This "sin" is any environmental claim that cannot be substantiated by easily accessible supporting information or by a reliable
third-party certification. Id.
53. Id. This "sin" is committed by every claim that is so poorly defined or broad
that its real meaning is likely to be misunderstood by the consumer. Id.
54. Six SINS, supra note 13, at 4. This "sin" is committed by making an environmental claim that may be truthful but is unimportant and unhelpful for consumers
seeking environmentally preferable products. Id. It is irrelevant and therefore
distracts the consumer form finding a truly greener option. Id.
55. Id. This "sin" is a "green" claim that may be true within the product category, but that risk distracting the consumer from the greater environmental impact
of the category as a whole. Id.
56. Six SINS, supra note 13, at 4. This "sin" is committed by making environmental claims that are simply false. Id.
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the findings of the 2009 report as they are more recent and relevant.'
The 2009 report conducted a survey of random products on the
shelves of forty category-leading "big box" retailers in the United
States, Canada, United Kingdom, and Australia with instructions to
record every product making an environmental claim." For each
product, the researchers recorded product details, claim(s) details,
supporting information, and any explanatory detail or offers of additional information or support." A total of 2,219 products were
examined in the United States and Canada, and 4,996 environmental claims were recorded.' Those claims were tested against
best practices, notably against guidelines provided by the FTC and
the Competition Bureau of Canada." Of the 2,219 products examined, ninety-eight percent were found to have committed at least
one of the "Six Sins."62
Other notable findings show that certain categories of products
have a much higher chance of containing an environmental claim in
the United States." Cleaning paper, toys, cleaning products in general, health and beauty products, and baby care products were the
top-five products most likely to purport an environmental claim.'
The 2009 report also identified a seventh "sin" emerging in North
American consumer markets." The "Sin of Worshiping False Labels"' recognizes that some marketers are exploiting consumers'
demand for third-party certification by creating fake labels or false
suggestions of third-party endorsement." Of the products surveyed
in the 2009 report, twenty-three percent committed the "Sin of Worshiping False Labels."'
These facts are indicative of the inherent dangers stemming
from greenwashing. They provide quantifiable data to prove that
the overuse of environmental claims has a negative impact on prod57. Compare SIX SINS, supra note 13, at 2, with
58. SEVEN SINS, supra note 49, at 17.
59. Id.
60.

SEVEN SINS,

supra note 49, at 3.

Id. at i.

61. Id. at 17.
62. SEVEN SINS, supra note 49, at 3.
63. Id. at 18.
64. Id.
65. SEVEN SINS, supra note 49, at 5.
66. Id. This "sin" is committed by a product that, through either words or images, gives the impression of third-party endorsement where no such endorsement
actually exists. Id.
67. Id.
68. Id.
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ucts that are genuinely environmentally-friendly by being washed
out amidst an increasing number of false or misleading claims."
This data suggests the need for more regulation in order to preserve
the trustworthy eco-friendly standard established by those companies that have legitimately worked toward establishing the standard
over the past two decades.
B. The 2010 Green Guide Update - Is It Enough?
Corporate food retailers and producers are not without guidance when it comes to making environmental claims on their products' packaging or advertisements.o The FTC created the Green
Guides in 1992." These Guides were imposed to assist marketing
departments everywhere in avoiding "deceptive or misleading" marketing.' The Guides' purpose is to "represent administrative interpretations of laws administered by the Federal Trade Commission
for the guidance of the public in conducting its affairs in conformity
with legal requirements."" "These Guides specifically address the
application of section five of the FTC Act to environmental advertising and marketing practices."" "The Green Guides provide marketers with important guidance on how to make legally valid environmental claims in labeling, advertising, promotional materials, and all
other forms of marketing, whether asserted directly or by implication, through words, symbols, emblems, logos, depictions, product
brand names and the like."' The Guides currently include general
principles," applicable to all environmental marketing claims, as well
as guidance on specific claims, such as "biodegradable," "com-

69. See Wendy Melillo & Steve Miller, Companies Find It's Not Easy Marketing
Green, ALLBUSINEss (July 24, 2006), http://www.allbusiness.com/marketingadvertising/branding-brand-development/4670690-1.html [hereinafter Melillo &
Miller] (stating that branding experts consider green marketing to be especially
tricky because the public seems poised to accuse disingenuous companies of
greenwashing).
70. See 16 C.F.R. § 260 (2010).

71.

ANDY ANDERSON, PRODUCTS LIABILITY: DESIGN AND MANUFACTURING DEFECTS,
PREVENTING LIABILITY FOR GREEN MARKETING (2d ed. 2009) [hereinafter

§ 16:12

PREVENTING LIABILITY].

72.
73.
74.
75.
76.
77.

Id.
16 C.F.R. § 260.1 (2010).
Id.
PREVENTING LIABILITY, supra note 71.
16 C.F.R. § 260.6 (2010).
16 C.F.R. § 260.7(b) (2010).
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postable,"" "recyclable,"" "recycled,"" "source reduction,"" "refillable,"" and "ozone safe."" The Green Guides were updated in 1996
and 1998,' and are currently in the process of once again being revised."
There has been much debate over the Green Guides' effectiveness in curtailing misleading advertisements purporting proenvironmental claims." Some believe that the Green Guides have
created a uniform standard to which corporate advertisers may compare their claims to ensure compliance." Others have expressed
concern over the FTC's inadequate investigations into vague or misleading environmental advertisements.' One concern among many
corporate manufacturers of green products is the increased number
of states that have codified the Green Guides into state law.89
The Green Guides, as of now, ultimately serve as a "safeharbor" from FTC attention to those companies that remain compliant with them.o The Guides' stated purpose is to "provide the
basis for voluntary compliance with such laws [Section five of the
FTC Act] by members of industry."" They "are not themselves enforceable regulations, nor do they have the force and effect of law,"
but companies found to be in violation of the recommendations
may be subject to sanctions under the FTC Act.' The FTC can pe78. 16 C.F.R. § 260.7(c).
79. 16 C.F.R. § 260.7(d).
80. 16 C.F.R. § 260.7(e).
81. 16 C.F.R. § 260.7(f).
82. 16 C.F.R. § 2 6 0. 7 (g).
83. 16 C.F.R. § 260.7(h).
84. See 61 Fed. Reg. 53,311 (Oct. 11, 1996); see also 63 Fed. Reg. 24,240 (May 1,
1998).
85. See Tom Redick, Regulatory Update - FTC Seeks Input On Green Marketing
Guides, AGRIC. L. UPDATE (Am. Agric. Law Ass'n), August 2009, at 4 [hereinafter
Regulatory Update]; see also Guides For The Use of Environmental Marketing Claims, FED.
(last visited
TRADE COMM'N, http://www.ftc.gov/bcp/grnrule/guides980427.htm
May 22, 2011).
86. Jennifer Woods, Of Selling The Environment-Buyer Beware? An Evaluation of the
Proposed F.T.C. Green Guide Revisions, 21 Loy. CONSUMER L. REV. 75, 81 (2008)
[hereinafter Buyer Beware].
87. Id. at 82
88. Id. at 81.
89. Robert S. Huie, FTC's 'Green Guides' Businesses, beware, NAT'L L.J. (May 12,
2008), http://www.law.com/jsp/nlj/PubArticleNLJjsp?id=1202421231408&slretum=

1&hbxlhbxl=1.
90. Buyer Beware, supra note 86, at 78.
91. Id. at 77; 16 C.F.R. § 260.1 (2010).
92. Buyer Beware, supra note 86, at 77 (quoting 72 Fed. Reg. 66,901 (Nov. 27,
2007)).
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nalize greenwashing if a factually unfounded statement is found to
be "unfair or deceptive acts or practices affecting commerce," or if
the FTC finds that "an unfounded claim is likely to mislead a reasonable consumer."' Although the Green Guides are intended as
guidance, not formal regulations, "courts tend to give this guidance
deference in litigation relating to environmental claims when the
standard for due diligence in substantiating marketing claims is challenged."" With the update of the Green Guides comes an important question: should federal regulators increase enforcement capabilities of the Green Guides, or is the current standard satisfactorily
protecting American consumers?
Under the Obama administration, advertising experts predict
that Congress will "broadly expand the FTC and Federal Communication Commission and their enforcement of food and drug marketing."" Some experts foresee the Obama administration as looking
for a poster child of improper green marketing, and, if true, companies running green advertisements will need to ensure that the
quality of their products is equal to that of their marketing statements."
1. Increased Governmental Awareness
The FTC produces updates to ensure that the Guides are responsive to today's marketplace." On June 9, 2009, the FTC testified on its efforts to ensure truthfulness of environmental or green
marketing claims before the United States Congress House Subcommittee on Commerce, Trade, and Consumer Protection of the
Committee on Energy and Commerce." Noting the increase of environmental marketing, the FTC announced it will continue its efforts to ensure that green advertisements are "truthful, substantiated, and not confusing to customers."" Not all critics agree, how93. Regulatory Update, supra note 85, at 4.
94. Id.
95. Karl Greenberg, ANA Hears of Potential for More Regulation, MEDIAPOST
(March 10, 2009, 12:58 PM) (quoting Dan Jaffe, Exec. Vice President, Gov't Relations, Ass'n
of Nat'l Advertisers),
http://www.mediapost.com/publications/?fa=Articles.showArticle&artaid=101889.
96. Regulatory Update, supra note 85, at 4.
97. Brian S. Goldberg, The FTC Takes on Environmental Marketing Claims Through
Green Guides and More, ADLAW BY REQUEST (June 17, 2009, 3:22 PM),
http://www.adlawbyrequest.com/tags/green-guides.
98. Id.
99. Id.
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ever, that the Green Guides are capable of effectively regulating today's market."
After seeing a "troubling rise" in green marketing over the last
few years,' the FTC held three public workshops in Washington,
D.C. during 2008 in order to revise the Green Guides." The FTC
received numerous comments from various sources on proposed
ways to increase the Green Guides' standards.o' One food company, Unilever, suggested that the FTC follow The Keystone
Group's "Field to Market"" standard.'os
On the other side of the debate, the FTC received a joint filing
from the American Association of Advertising Agencies, the American Advertising Federation, and the Association of National Advertisers.'o That group urged the FTC to postpone the Green Guides'
revision stating that: 1) existing guidelines are already effective; 2)
self-regulation already ensures that environmental claims are not
deceptive and must be substantiated; and 3) confusing changes
could chill "valuable advertising" messages."' As mentioned, the
Guides are not regulations per se, but the FTC does have the authority to take action against false advertisements under Section five of
the FTC Act.o" During the 1990s, the FTC, under the Clinton and
first Bush administrations, brought thirty-seven enforcement actions
against green marketers making invalid claims.'
Since 2000, however, the FTC, under George W. Bush, did not report a single
claim."
100. See Buyer Beware, supra note 86, at 81.
101. Regulatory Update, supra note 85, at 4.
102. Id. The three workshops included focuses on three different topics: 1) carbon offsets and renewable energy certificates; 2) a "green packaging" workshop;
and 3) a workshop for textiles, building products, and buildings in general. Id.
103. See generally Public Comments, Question Cards From the Green Packaging Workshop, and Other Filings, FED.
TRADE
COMM'N
(April
30,
2008),
http://www.ftc.gov/os/comments/greenpkgworkshop/index.shtm.
104. See KEYSTONE CENTER, infra note 242.
105. Regulatory Update, supra note 85, at 4. The Keystone Group, consisting of
agricultural producers and other stakeholders is attempting a "data-robust" metrics
approach by providing farmers with a calculator for measuring their farms' sustainability. See Fieldprint Calculator,infra note 247.
106. Regulatory Update, supra note 85, at 4.
107. Id.; see John Eggerton, Ad Agencies Cool On FTC "Green Marketing" Guideline
Changes, BROADCASTING & CABLE (February 12, 2008, 2:13 AM), http://www.
broadcastingcable.com/article/112419Ad Agencies CoolOnFICGreenMarketing
GuidelineChanges.php.
108. See 16 C.F.R. § 260.1 (2010).
109. Regulatory Update, supra note 85, at 4.
110. Id.
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2. The Green Guides' Current Update
On October 15, 2010, the FTC published a proposed revision
of the Green Guides that "aim to respond to changes in the marketplace and help marketers avoid making unfair or deceptive environmental marketing claims.""' In addition to hosting workshops
and requesting public comments, the FTC also conducted its own
"consumer perception" study where 3,777 American adults were
surveyed to determine how they understood certain environmental
claims."'2 That study served as a significant basis for the FTC's proposed revisions."' According to the FTC, these revisions will not be
adopted until 2011, if ever."'
First, the FTC proposes non-substantive changes in an effort to
make the Guides easier to read and use."' Unnecessary language
and redundant examples have been removed from all sections of the
Guides to make them more reader-friendly."' Also, the revised
Guides will be restructured; specifically, the section on "Environmental Marketing Claims" will be broken down into multiple, alphabetized sections with more subparts to better outline each claim
regulated."'
Next, the new Green Guides will increase the number and types
of claims already regulated by the Guides. Reworded definitions,
updated examples, and clearer language have been proposed to help
marketers better understand what is expected of their environmental claims to ensure compliance."' In addition, three new claims
have also been added to the Guides to address claims not yet regulated by the Guides in an effort to better inform the current industry and consumers alike."' However, the FTC decided to continue
111. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. 63,552
(proposed Oct. 15, 2010) (to be codified at 16 C.F.R. pt. 260).
112. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,554.
113. See id. at 63,552.
114. Press Release, Fed. Trade Comm'n, Federal Trade Commission Proposes
Revised "Green Guides" (Oct. 6, 2010), available at http://www.ftc.gov/opa/
2010/10/greenguide.shtm
http://www.ftc.gov/opa/2010/10/greenguide.shtm
http://www.ftc.gov/opa/2010/10/greenguide.shtm.
115. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,555.
116. Id.
117. Id.; see 16 C.F.R. § 260.7 (2010).
118. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,560.
119. Id.
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to avoid inclusion of organic and natural claims in the Green Guides
under the belief that current federal and state regulations sufficiently govern those claims.'
a.

Proposed Additions to Currently Regulated Claims

Several modifications and additions have been proposed in the
revised Green Guides. For a complete explanation of these changes,
marketers should familiarize themselves with the FTC's publication
of the proposed rules.'' Only selected portions of the revisions to
claims currently regulated by the Green Guides are discussed in this
section. First, the revised Guides make it clear that marketers
should not make unqualified general environmental benefit claims,
such as "green" or "eco-friendly" unless they can substantiate "every
express and material implied claim that the general assertion conUnder
veys to reasonable consumers" about a product's qualities.'
the current Guides, marketers are allowed to make these blanket
statements if they can substantiate all express or implied claims.
Citing the difficulty, if not impossibility, of substantiating general
environmental benefit claims, the FTC requires that they be avoided
altogether if a product's marketer is incapable of satisfying this "substantiation duty" in order to avoid consumer deception.' Also, any
substantiated claims of this type should be clear, prominently labeled, and should limit the claim to a specific benefit rather than a
general environmental benefit.'
Additionally, certifications and seals of approval are currently
addressed by the Green Guides in only one example under the genThe FTC's survey concluded
eral environmental benefit section.'
that a product's label containing a seal "may imply that a product is
environmentally superior" to others.'
Under the revised Guides,
the FTC now emphasizes that third-party seals are actually endorsements covered by the Commission's Endorsement Guidelines, which
provides examples illustrating how those Guides apply to the envi-

120. Id. at 63,552.
121. See id.
122. Id. at 63,560.
123. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,560.
124. Id. at 63,563.
125. See 16 C.F.R. § 260.7 (2010).
126. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,564.
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ronmental claims, and are subject to Section five of the FTC Act. 27
Further, the FTC will now require marketers to use clear and
prominent language limiting the claim to particular attributes for
which the certifications or seals of approval have substantiation because these claims likely convey a general environmental benefit to
consumers. 1
Additionally, "degradable" and "compostable" claims have been
revised under the new Green Guides. Under the current Guides,
these claims state that products should break down in a "reasonably
short period of time" or a "timely manner."'" Now, guidance over
degradable claims has been clarified to mean that a "reasonably
short period of time" means no more than one year after disposal.'
Also, compostable claims would be changed to mean that a product
or package will break down in "approximately the same time as the
materials with which it is composted."'1' Each of these revisions assists marketers in understanding what is required of their green
marketing claims and help illustrate the FTC's interest in better protecting consumers from corporate greenwashing.
b.

Proposed Regulations for New Claims

The revised Green Guides will include new guidance on claims
construing products as "made with renewable materials," "made
with renewable energy," and "carbon offsets."' The FTC's survey
concluded that consumers mistakenly believe that "made with renewable energy" claims are synonymous with "biodegradable"
claims.'" To avoid deception, the updated Guides advise marketers
to qualify these claims with specific information about the materials
used in the manufacturing process.'" Also, marketers should qualify
these claims for products containing less than 100% renewable maHowever, the
terials, excluding minor incidental components.'
FTC chose to avoid proposing any particular test to substantiate
127. Id.
128. Id. at 63,567.
129. 16 C.F.R. § 260.7(b), (c) (2010).
130. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,569.
131. Id. at 63,571.
132. See id. at 63,552.
133. Id. at 63,587.
134. Id. at 63,588.
135. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,588.
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these claims, and marketers making these claims do so now at the
risk of FTC sanctions.'3 6
Next, the FTC recognized that a product claiming to be "made
with renewable energy" has an emerging meaning, with consumers
perceiving this term to mean "made without fossil fuels."' 7 As such,
the new Guides advise marketers to not make unqualified renewable
energy claims if the power used to manufacture any part of the
product was derived from fossil fuels. Also, marketers should qualify claims by specifying the source of renewable energy, such as wind
or solar power, especially if less than all of the significant manufacturing processes involved in making the product were powered with
renewable energy.'
Lastly, the FTC added "carbon offset" claims to the Green
Guides' coverage with only limited guidance. Carbon offsets are
credits or certificates that represent reductions in greenhouse gas
emissions, and the FTC found that consumers purchase products
containing these offsets "to reduce, balance, or neutralize greenhouse gas emissions associated with their own activities . ... "' Because of that reliance, the FTC advises marketers to substantiate
their carbon offset claims and avoid double-selling their offset certificates, and avoid making these claims if the offset purchases will
not occur for two years or longer." Also, if purchasing carbon offsets is already required by other compliance laws, marketers cannot
advertise these offsets on their products."'
c.

Claims Not Included in the Updated Guides

The FTC concluded that marketing claims construing products
as "sustainable," "organic," or "natural," while not currently regulated by the Green Guides, still do not need to be included in the
revised Guides."' First, the FTC noted that several commenters believe that "sustainable" has become part of our everyday vernacular
or is intended to convey an environmental claim when placed on a
product's label."' Regardless, the FTC concluded that, based on the
136. Id.
137. Id. at 63,591.
138. Id. at 63,591-92.
139. Id. at 63,592-93.
140. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,596-97.
141. Id. at 63,597.
142. Id. at 63,5 8 1.
143. Id. at 63,582.
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information received from its survey and public comments, it is unable to provide specific advice on the term "sustainable" as a marketing claim."' The breadth of the term, the diversity of its use and
imagery, and the impracticability of testing the claim were all cited
as reasons for refusing to provide meaningful guidance for marketers making these claims."' However, the FTC warned that marketers are still responsible for substantiating consumers' understating
of this claim in the context of their advertisements."'
Second, organic claims were found to be already sufficiently
regulated by the NOP and are therefore not necessary under the
Guides' revision."' Several commenters noted that non-agricultural
organic products, such as organically labeled textiles, are not already
regulated by other federal agencies."' Also, it remains unclear how
consumers understand organic claims that describe non-agricultural
products, and the FTC further found that no commenters submitted
consumer perception evidence on this issue. "' Thus, the FTC stated
that it "lacks a basis to provide guidance on the use of organic
claims for products outside the USDA's jurisdiction."'" This conclusion, coupled with the USDA's current regulations on agricultural
products labeled as organic, led the FTC to abstain from including
organic claims in the revised Guides.''
Finally, "natural" claims, although not clearly defined, remain
unregulated under the Green Guides.' 5 The FTC cited the lack of a
uniform definition of the term "natural" among various federal
agencies, such as the USDA, FDA, and itself, as its justification for
excluding natural claims from regulation.'
Even upon several requests from commenters for such a definition, the FTC concluded
that it did not have a sufficient basis to provide general guidance on
the use of the term because "natural" may be used in numerous contexts and may convey different meanings depending on that con-

144. Id. at 63,583.
145. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,583.
146. Id.
147. Id.; see Part III.A, infra.
148. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,584.
149. Id. at 63,585-86.
150. Id. at 63,586.
151. Id.
152. Id. at 63,584.
153. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,584.
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text." Ultimately, the FTC found that the term "natural" would
have to be found deceptive in every context and that "no reasonable
qualification is sufficient to prevent that deception."'
While the
2010 revisions to the Green Guides certainly increase protection of
modern consumers from greenwashing, these omissions from the
update show that many claims will remain unguided, and marketers
remain free to aggressively market their products without clear
boundaries in which they must remain.
C. The CaliforniaApproach to Green Guide Enforcement
While the debate ensues over a satisfactory regulatory standard
at the federal level, some states are already providing a level of oversight that is more tailored to that state's unique interests.'" In 1990,
the state of California received a report from a ten-state task force of
state attorneys general (the "Task Force")." The Task Force found
disparities in the usage of the same eco-friendly labels that were later
identified in the Green Guides,'" and noted that "there was growing
confusion surrounding many environmental marketing claims" that
created a "fertile ground for abusive business practices.""' The California legislature quickly responded with the passage of California
Business & Professions Code §17580.5 ("the Statute"), which makes
it unlawful for any person to make "any untruthful, deceptive, or
misleading environmental marketing claim, whether explicit or implied."'"
In 1992, the Statute's legality was challenged by the Association
of National Advertisers claiming that the Statute impermissibly restricted commercial speech and was unconstitutionally vague."' The
United States District Court for the Northern District of California
held that the Statute complied with the First Amendment because it
was "adequately tailored to further the substantial state interest in
154. Id. at 63,586.
155. Id.
156. See PREVENTING LIABILITY, supra note 71.
157. MULTI-STATE ATTORNEY GENERAL TAsKFORCE,
AND

RECOMMENDATIONS

THE GREEN REPORT: FINDINGS

FOR RESPONSIBLE ENVIRONMENTAL

available at http://www.p2pays.org/ref/24/23677.pdf

ADVERTISING

[hereinafter

THE

(1990),
GREEN

REPORT].

158. See 16 C.F.R. § 260 (2010).
159. THE GREEN REPORT, supra note 157, at 13.
160. CAL. Bus. & PROF. CODE § 17580.5(a) (West 2008).
161. Ass'n of Nat'l Advertisers, Inc. v. Lungren, 809 F. Supp. 747, 750
(N.D.Cal.1992).
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consumer and environmental protection."' 2 On appeal, the United
States Ninth Circuit Court of Appeals affirmed the district court by
finding that the Statute withstood intermediate scrutiny.'6 3 The
Ninth Circuit found that the Statute "increases certainty in the market both on the demand and supply side," and the Statute "increases
consumer knowledge and awareness and discourages exploitation
and deception of the growing green market."" Further, the Statute
"prevents the unscrupulous advertiser from capturing the green
premium that ecologically-minded consumers are increasingly willing to pay for goods whose environmental bona fides they are illequipped to assess.""
As indicated, the California Legislature, district court, the Ninth
Circuit, and the Task Force all recognized the dangers of greenwashing in American markets prior to the FTC's creation of the Green
Guides. Proactive steps were then taken to protect the citizens of
their respective states from false or misleading eco-friendly advertisements." California has since amended the Statute to define an
"environmental marketing claim" as any claim contained in the
Green Guides.' Also, the Statute, once amended, created a defense
to any suit or complaint brought under the Statute when marketing
claims "conform to the standards or are consistent with the examples contained in the [FTC's Green Guides]."'" Thus, the Statute
essentially increases California's ability to enforce the Green Guides
even if the FTC chooses to refrain from bringing suit.
California's stance on environmental marketing could certainly
exemplify an approach for other state governments with concerns
regarding their citizens' vulnerability. If states begin implementing
separate standards, there would certainly be increased protections
against consumers. With that increased protection, however, comes
a risk of confusion regarding the environmental-marketing standard
expected of retailers.'" With the increased use of internet purchases
and interstate commerce in today's market, manufacturers need
certainty and uniformity to remain innovative in their marketing
162. Ass'n of Nat'l Advertisers, Inc. v. Lungren, 44 F.3d 726, 728 (9th Cir. 1994).
163. Id. at 737.
164. Id. at 733.
165. Id.
166. 16 C.F.R. § 260 (2010).
167. CAL. Bus. & PROF. CODE § 17580.5(a) (West 2008).
168. CAL. Bus. & PROF. CODE § 17580.5(b) (West 2008) (alteration added).
169. For a discussion on the dangers of non-uniformity among state standards see
generally David F. Welsh, Environmental Marketing and Federal Preemption of State
Law: Eliminatingthe "Gray" Behind the "Green," 81 CALIF. L. REV. 991, 1001 (1993).
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strategies while maintaining accountability. High marketing standards among some states, while others maintain liberal green marketing standards, could lead to eco-friendly products being limited
in a state's market with stricter standards. The citizens of that state
would subsequently have fewer opportunities to purchase actual
environmentally-friendly products, which many people care passionately about. Therefore, states should be cautious when implementing stricter marketing regulations and maintaining those regulations
over green products in conformity with the FTC standards, just as
California has done. Certainly, more national uniformity could
benefit this growing market.
D. A Friendly Warning to CorporateGreenwashers:Eco-fraud Litigation
With increased scrutiny on any market comes increased accountability. "As claims are increasingly made for 'indirect' as well
as more consumer-friendly 'direct' environmental benefits, attorneys
are predicting increased attention to both compliance among businesses and enforcement in agencies."' "Legal actions arising from
alleged greenwashing are best described as 'eco-fraud litigation'. ,171
Eco-fraud claims may be brought by a purported class of consumers,
market competitors, state Attorneys General, or federal agencies.'7
One particular form of litigation has seen significant increases, especially in eco-fraud litigation, over the past several years: the noinjury consumer product class action.'7
Eco-fraud class actions will certainly have the same problems
certifying a class as a regular class action because a plaintiffs group
would have to show that each plaintiff individually relied on the misleading advertisement."' Once certified, however, several factors
improve an eco-fraud class action's chance of success: 1) public policy favors protecting the environment and encouraging corporate
environmental responsibility; 2) plaintiffs have very strong allies
,

170. PREVENTING LIABILITY, supra note 71 (citing Darin Lowder, Green Energy
Advertising: How FTC 'Green Guide' Revisions Might Affect Your Business Marketing,
BALLARD SPAHR LEGAL ALERTS (Jan. 29, 2008), http://www.ballardspahr.com/
alertspublications/legalalerts/2008-01-29c.greenenergyadvertising.aspx.
171. Lockard & Becker, supra note 9, at 39.
172. Id.
173. Id. at 40.
174. Id. at 41; See McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 223 (2d. Cir.
2008). That Court held that "proof of misrepresentation - even widespread and
uniform misrepresentation - only satisfies half the equation; the other half, reliance
on the misrepresentation, cannot be the subject of general proof." Id.
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when it comes to punishing corporate defendants for perceived
greenwashing, such as Greenpeace, Co-op America, the Organic
Consumers Association, as well as others; and 3) the potential public
relations cost to a company accused of greenwashing could be staggering.
Take for example the recent charges by the FTC against Kinart
Corp.," Tender Corp.,'" and Dyna-E International"' for making
false and unsubstantiated claims that their paper products were "biodegradable" when in actuality their products are disposed of in landfills, incinerators, or recycling facilities, which makes biodegradation
impossible.'" The FTC announced its decision to commence these
three suits during testimony before the U.S. House of Representatives' Subcommittee on Commerce, Trade, and Consumer Protection while discussing the upcoming revision to the Green Guides.'"
Currently, Kmart and Tender have agreed to orders that bar them
from making deceptive "degradable" product claims.'
The settlement with Tender also requires it to disclose clearly whether any
biodegradable claim applies to the product, packaging, or component of either.'" The claim against Dyna-E International and its
owner, George Wheeler, will proceed in administrative litigation.'
Those three suits could be the first of new enforcement standards by
the FTC against false green marketing and show the FTC's newfound intent to increase standards over green marketing.
As already noted, the new FTC administration under President
Obama has already shown an interest in limiting false or misleading
175. Lockard & Becker, supra note 9, at 41-42.
176. See In re Kmart Corp., FTC File No. 082-3186, Docket No. C-4263 (F.T.C.
July 15, 2009), available at http://www.ftc.gov/os/caselist/0823186/index.shtm.
177. See In re Tender Corp., FTC File No. 082-3188, Docket No. C-4261 (F.T.C.
July 13, 2009), available at http://www.ftc.gov/os/caselist/0823188/index.shtm.
178. See In re Dyna-E Int'l, Inc., FTC File No. 082-3187, Docket No. 9336 (F.T.C.
filed May 20, 2009), available at http://www.ftc.gov/os/adjpro/d9336/index.shtm.
179. Press Release, Fed. Trade Comm'n, FTC Announces Actions Against Kmart,
Tender, and Dyna-E Alleging Deceptive 'Biodegradable' Claims (June 6, 2009),
available at http://www.ftc.gov/opa/2009/06/kmart.shtm [hereinafter FTC Press
Release].
180. See Prepared Statement of the Federal Trade Commission on It's Too Easy Being
Green: Defining Fair Green Marketing Principles Before the Subcommittee on Commerce,
Trade, and Consumer Protectionof the Committee on Energy and Commerce, United States
House of Representatives (June 9, 2009), availableat http://www.ftc.gov/os/2009/06/
P954501greenmarketing.pdf (statement by James A. Kohm, Assoc. Dir. of the Enforcement Div., Bureau of Consumer Prot.).
181. FTC Press Release, supra note 179.
182. Id.
183. Id.
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green claims."' Judicial nominations during Obama's term may also
affect eco-fraud litigation. The recent addition of Justice Sotomayor
to the United States Supreme Court may also change the landscape
of eco-fraud litigation. Justice Sotomayor has previously shown an
interest in cases concerning the environment, and experts predict
she will be an ally to pro-environment organizations on the bench."
Perhaps the most notable increase in potential liability for manufacturers is consumer awareness.'
More and more reports show that
the everyday American consumer is paying closer attention to green
claims.'
This informative group has the potential to absolutely
change the way corporate marketing strategies are employed. While
all of these potential changes have yet to be made, it is apparent that
changes to green marketing standards will be coming soon.
Whether through the FTC, state implementation, or consumer
product class actions, corporations proclaiming benefits from their
eco-friendly products should pay close attention to the changing
landscape of the market in order to avoid potential class-action lawsuits or consumer distrust in general.
III. GREENWASHING'S SPILLOVER EFFECT: OVERUSING
"ORGANIC" IN TODAY'S FOOD INDUSTRY

The use of the word "organic," when placed upon the label of a
food product, usually creates a different perception of that product's value in consumers' minds. Corporate food producers are
cashing in on that principle during the explosion of consumer demand in organic products." Consumer demand for such goods has
reached double-digit growth for well over a decade, which has provided strong incentives for food producers in the United States."
Sales of organic products in the United States for the 2008 fiscal
year were approximately $21.1 billion, over three percent of total
food sales in the United States, and projections for 2009 reach up184. See Regulatory Update, supra note 85, at 4.
185. Alex Kaplun, Enviro Groups Like What They See in Obama'sjustice Pick, N.Y.
TIMEs, May 27, 2009, available at http://www.nytimes.com/gwire/2009/05/27/27
greenwire-enviro-groups-like-what-they-see-in-obamas-just-6076.html.
186. See Joel Makower, The State of Green Business 2009: Green Marketing Suffers a
Failure to Communicate, GREENBIZ.COM (Feb. 25, 2009), http://www.greenbiz.com/
news/2009/02/25/state-green-business-2009-green-marketing-suffers-failurecommunicate.
187. Id.
188. ERS/USDA Briefing Rooms, supra note 1.
189. Id.
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wards of $23 billion." Most organic sales are made at conventional
supermarkets, but sales made at local farmers markets and other
alternative retail outlets are a growing trend.'"' As previously seen,
corporate producers are eager to corner their share of a growing
market, and some may use unscrupulous organic labeling to ensure
that their products are competitive in those markets.
Out of all of the green marketing claims discussed in this article, the term "organic" carries with it the most regulation and certification standards.'" So, it is doubtful that corporate food retailers
could get away with greenwashing the organic label, right? Undoubtedly, the bar for claiming a food product as being organic remains high. Some experts are concerned that the greenwashing
trend among eco-friendly brands is beginning to tarnish the organic
label as well.'" This section of the article examines what current
standards require of a food product before being labeled as "organic" and discusses proposed regulatory updates in response to the
greenwashing trend among commercial food marketers.
A. The National OrganicProgram
The OFPA' was created by Congress in response to "pressure
from industry and consumer groups who grew disenchanted with
the increasingly unmanageable patchwork of state standards that
had sprung up in the absence of a federal standard."'" OFPA's purpose is to: 1) establish national standards governing the marketing
of certain agricultural products as organically produced product; 2)
assure consumers that organically produced products meet a consistent standard; and 3) facilitate interstate commerce in fresh and
processed food that is organically produced.' Thus, it is clear that
Congress' intent was to create national organic marketing standards
and facilitate the interstate commerce of organic foods.'
The Secretary of the United States Department of Agriculture
("USDA") is authorized by OFPA to establish a national standard for
190. Id.
191. Id.
192. Compare 16 C.F.R. § 260 (2010), with 7 U.S.C. §§ 6501-6522 (2006).
193. See Purity Questioned,supra note 1.
194. See 7 U.S.C. §§ 6501-6522 (2006) for the Organic Foods Production Act in its
entirety.
195. Ricardo Carvajal & Riette Van Laack, Seeing Red Over "Green", 18 Bus. L.
TODAY 33, 33 (May/June 2009) [hereinafter Seeing Red].
196. 7 U.S.C. § 6501 (2006).
197. Seeing Red, supra note 195, at 33.
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organic production and the handling of organic products.'" On
December 21, 2000, the USDA published a final rule that created
these national standards, which combined with OFPA, resulted in
the creation of the National Organic Program ("NOP").9" The NOP
operates by certifying USDA-accredited agents charged with ensuring that producers and handlers comply with all applicable NOP
requirements.2 ' The NOP also establishes organic standards for
crop and livestock production in addition to the handling of those
products.2"' Further, the NOP maintains a national list of substances
used in the production and handling of organic products.2' Any
non-agricultural or synthetic substances used in a product that are
not on the list will invalidate that product's ability to be labeled as
organic.2 0 ' Labeling and marketing information of organic products
is also among the regulated organic practices of the NOP.2' The
NOP is ultimately a marketing program that is governed by the
USDA Agriculture Marketing Service ("AMS").2 0 Neither OFPA nor
NOP regulations address food safety or food nutrition.*
Any agricultural product that is sold, labeled, or represented as
"organic" must be produced and handled in accordance with NOP
standards.2 0 ' There is flexibility among these standards, and customers may not realize the varying degrees of "organic" products.2 " The
NOP establishes four different categories of organic products: 1)
198. 7 U.S.C. § 6503(a) (2006). OFPA also authorizes each State to implement a
state organic certification program for producers and handlers of agricultural
products that have been produced using organic methods in accordance with
OFPA. 7 U.S.C. § 6503(b) (2006); see 7 U.S.C. § 6507 (2006) (state organic certification program requirements).
199. For a detailed guide to all the requirements of organic products under the
NOP, see NOP GUIDE, supra note 22. It is important to note that the NOP contains
many other regulations and standards not discussed in this article. The NOP Guide
discusses each provision in-depth and provides a much more accurate explanation
of the NOP. Id.
200. NOP GUIDE, supra note 22, at 1; 7 U.S.C. § 6516 (2006).
201. 7 U.S.C. §§ 6506-6512 (2006).
202. 7 U.S.C. § 6517 (2006).
203. Id.
204. 7 U.S.C. § 6504 (2006).
205. USDA Agriculture Marketing Service, National Organic Program: Background
Information, U.S. DEPARTMENT OF AGRIc. MARKETING SERVICE, http://www.ams.
(last
usda.gov/AMSv1.0/getfile?dDocName=STELDEV3004443&acct=nopgeninfo
updated Apr. 2008).
206. See 7 U.S.C. §§ 6501-6522 (2006)(OFPA); see also 7 U.S.C. §§ 6506-6512
(2006) (NOP).
207. 7 C.F.R. § 205.102 (2010).
208. 7 C.F.R. § 205.301 (2008).
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"100 percent organic;" 2) "organic;" 3) "made with organic (specified ingredients or food group(s));" and 4) "products with less than
However, only ag70 percent organically produced ingredients."'
ricultural products being sold, labeled, or represented as "100 percent organic" or "organic" may contain the USDA Organic seal because the seal informs consumers that a product has been certified
as organically produced and handled in accordance with all NOP
requirements.1 0
These definitive organic standards are helpful to food producers, yet everyday consumers may not have the information available
to identify or understand the difference between the varying levels
of "organic." Corporate manufacturers have been given a great deal
of flexibility in the types of substances used in their products while
still preserving the ability to promote the organic label.2 ' As a result, consumers willing to pay a premium price in order to purchase
organic products are potentially vulnerable to misleading organic
claims. The NOP is the federal standard to prevent fraudulent organic advertising and marketing, and the USDA will hold guilty corporations accountable for any fraudulent labeling."
However,
greenwashing is still a dangerous effect within the organic food industry because consumers are willing to pay premium prices as well
as make an emotional commitment to the organic sector. Thus, it
is not surprising that organic marketers are allegedly misusing the
organic label and risking the possibility of incurring significant liabil214

ity.

B. And What About "Natural?"
The terms "natural" and "organic" seem substantially similar
when describing food products. Adding the term "natural" to a
food label may also change a consumer's perception of the product.
Perhaps consumers view that particular item as being just a bit
209. Id. Unless specified, the use of the word "organic" in this article refers to all
four categories set forth under the NOP.
210. 7 C.F.R. § 205.311(a), (b) (2008); see NOP GUIDE, supra note 22, at 38.
211. See generally Purity Questioned, supra note 1 (discussing corporate food producers' ability to lobby for and receive permission to add synthetic substances in
their food products by way of adding a particular synthetic substance to the national exemption list).
212. See In re Aurora Dairy Corp. Organic Milk Mktg. & Sales Practices Litig., No.
4:08MD01907, 2009 WL 1576928 (E.D. Mo. Jan. 3, 2009).
213. See Seeing Red, supra note 195, at 34.
214. Id.
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fresher than the item sitting next to it on the grocery store shelf, or
maybe an item labeled as "natural" is believed to have been subjected to less chemicals in its preparation. Even if such perceptions
of foods labeled as being "natural" are unsubstantiated to consumers, corporate manufacturers are realizing the benefits of adding the
term "natural" to a product's label. 8 In fact, some surveys show
that customers prefer the word "natural" over "organic."2 6
Even so, there is no federal standard to govern the use of the
term "natural" in the American food marketplace. Market experts
have lobbied for years to have a uniform definition of "natural," yet
federal regulators have been hesitant to respond.2 " The FDA and
the USDA have different standards applicable to the use of the term
"natural."2 Understandably, much controversy has surrounded the
use of this term on foodstuffs, health items, and many other products. 211
Although also diligently urged by interest groups and consumers alike, the FDA has refused to define the term "natural" under its
Food Labeling Standards.220 Currently, the FDA allows a food to be
labeled "natural" if the food does not contain any color additives,
synthetic substances, added flavors, or anything artificial or synthetic
that would not normally be expected in the food." Geraldine June,
from the FDA's Food Labeling and Standards department, said that
"the agency had not put the 'natural' issue on the priority list because there is not enough evidence that the current situation means
consumers are being misled."2 2 2 The FDA may be overly optimistic,
though, as evidenced by the issues surrounding the FDA's permissible uses of high fructose corn syrup and the consumer backlash in
early 2009.221
215. See Kraft is Sued for Falsely Calling Capri Sun Drink "All Natural", CENTER FOR
SCI. INTHE PUB. INT. (Jan. 8, 2007), http://www.cspinet.org/new/200701081.htnl
(discussing two lawsuits against Kraft Foods and Cadbury Schweppes due to the use
of the phrase "All Natural" in their products' label).
216. Seeing Red, supra note 195, at 34.
217. Jeannie Houchins, Is There a Definition for Natural Foods?, INST. OF FOOD
TECH. (June 30, 2008), http://www.am-fe.ift.org/cms/?pid=1000744.
218. Compare 21 C.F.R. § 101.22 (2010), with 9 C.F.R. § 317.2 (2010).
219. Seeing Red, supra note 195, at 34.
220. See Lorraine Heller, 'Natural' Will Remain Undefined, Says FDA, FOOD
NAVIGATOR-USA.COM (Jan. 4, 2008), http://www. foodnavigator-usa.com/FinancialIndustry/Natural-will-remain-undefined-says-FDA.
221. 21 C.F.R. § 101.22 (2010).
222. See Heller, supra note 220.
223. See Mitchell Clute, FDA Reverses Course: High Fructose Corn Syrup Now 'Natural', NAT. FOODS MERCHANDISER (Feb. 5, 2009), http://naturalfoodsmerch-
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The USDA, in comparison, has more enforcement on "natural"
labeling, yet it remains limited to only meat and poultry products."
According to the USDA's standard, an item may be labeled "natural"
if there are not artificial flavors, colors, chemical preservatives, or
any other artificial or synthetic ingredients added, and if the product and its ingredients are not more than "minimally processed.""
The USDA's policy regarding "natural" labeling differs from the
FDA's "natural" policy by emphasizing the degree of processing of
the product and its ingredients, and does not explicitly concern itself with consumer expectations to the same degree as the FDA's
policy."'
The Federal Court in the Eastern District of Maryland recently
granted an injunction against Tyson Foods, Inc. for its use of a national advertisement campaign asserting that its chickens were
"raised without antibiotics.""m Tyson had previously authorized its
advertisement campaign with the USDA according to the regulations established under the Poultry Products Inspection Act." Nevertheless, that Court found that Tyson's advertisements violated the
Lanham Act" because Tyson's competitors proved that Tyson had
used "ionophores" during the growing process of its chickens. Ionophores, a feed additive containing molecules that kill microorganisms, are scientifically regarded as antibiotics and therefore
breached the claim of being "raised without antibiotics.""o
The Tyson court also held, as a matter of first impression, that
the USDA-qualified language contained in Tyson's advertisement
campaign did not insulate Tyson from a Lanham Act claim since the
andiser.com/tabid/66/itemid/3139/FDA-reverses-course-High-fructose-corn-syrupnow.aspx.
224. 9 C.F.R. § 317.2 (2009).
225. Id. "Minimally processed" is defined by the USDA as a process that does not
fundamentally alter the raw material. Id.
226. Seeing Red, supra note 195, at 35; compare 21 C.F.R. § 101.22 (2009), (with 9
C.F.R. § 317.2 (2009).
227. See Sanderson Farms, Inc. v. Tyson Foods, Inc., 549 F. Supp. 2d 708, 709-10
(E.D. Md. 2008); see also Emily Chasen, Tyson Sues USDA Over Antibiotic-Free Label
ing, REUTERS (June 13, 2008, 6:28 PM), http://www.reuters.com/article/
2008/06/13/tyson-usda-idUSN 1342603020080613.
228. Poultry Products Inspection Act, 21 U.S.C. § 453(s) (2006).
229. See Lanham Act, 15 U.S.C. § 1125(a) (2006). This statute prohibits an advertiser from making any promotional statement that "misrepresents the nature, characteristics [or] qualities" of its own or competitor's products or services. 15 U.S.C.
§ 1125(a)(1), (b) (2006) (alteration added).
230. Sanderson Farms, Inc., 549 F. Supp. 2d at 715; see also STEPHEN D. PRICE,
IONOPHORES
(2003), available at http://animalscience.tamu.edu/ansc/beef/
ANSC406/Prince,S.pdf.
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claim itself was a false statement.23' Thus, the Court was able to
make its own determination of whether the "raised without antibiotics" label was confusing or misleading to consumers instead of relying on the USDA's interpretation.'
As a result of the injunction,
Tyson was ordered to remove or replace every print, radio, and television advertisement issued nationwide that contained the label
"raised without antibiotics."2 3
Snapple Beverage Corporation also learned the potential perils
of mislabeling its product in a recent class action.23' A group of
plaintiffs is currently suing Snapple for mislabeling, advertising, and
marketing its products as being "All Natural" when in fact the products contain high fructose corn syrup.3 While the lawsuit remains
pending, Snapple lost its motion to dismiss the suit because the District Judge held that, due to Snapple's labeling practices, the plaintiffs stated sufficient damages because they "suffered a loss that
benefited defendants through more sales and higher profits."3 The
court in that case was persuaded by the fact that the consumers paid
more for a product under the belief that it did not contain unnatural ingredients and that, by mislabeling its products, Snapple could
be found in violation of California's false advertising and unfair
business laws."' Each of these cases evidence the notion that increased scrutiny of these products has in turn increased the potential liability of producers and retailers of products promoting an
organic" or "natural" product.
C. A SustainabilityIndex: One Step Toward Protectingthe OrganicLabel
While the USDA and the FDA are deliberating whether to update current regulations and policies regarding agricultural and environmental marketing claims, a few private corporations and notfor-profit organizations are implementing new programs that could
one day aid in the prevention of abusive greenwashing practices."
These groups are each in the process of developing their own ver-

231. Sanderson Farms, Inc., 549 F. Supp. 2d at 715-16.
232. Id.
233. Id. at 718.
234. See Von Koenig v. Snapple Beverage Corp., 713 F. Supp. 2d 1066 (E.D. Cal.
2010).
235. Id. at 1070.
236. Id. at 1078.
237. Id. at 1078-80.
238. See supra, Part III.A-B.
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sion of a "sustainability index."'

These sustainability indexes are
intended primarily for developing sustainable farming practices
based on environmental concerns; however, utilizing nationallyaccepted standards for all agricultural products may also help distinguish greenwashing corporations from non-greenwashing corporations.'
Moreover, Congress has recognized the potential longterm benefits of applying sustainable practices and has required the
USDA to collect and make available information on agricultural sustainability."'
Although none of the following initiatives are conclusive, each
offers a new, innovative approach to developing universal definitions and standards in the green marketplace. Hopefully, these
proposed initiatives will result in lessened opportunities for corporate marketing campaigns intended to deceive organic food consumers. If nothing else, these initiatives will likely encourage increased regulation by the federal agencies charged with the duty of
protecting American consumers from fraudulent advertisements.
1. Field to Market
In September 2006, The Keystone Center, a not-for-profit environmental organization, convened a steering committee made up of
various growers, producers, and consumers in order to identify cur-

rent problems with the agricultural industry and discuss possible
solutions to those problems for future generations. That committee created the Field to Market initiative, which is currently in the
process of creating a "complete Sustainability Index."2 ' This Index
uses publicly-available data to develop national-scale metrics that are
used to measure outcomes for five environmental indicators: land
239. See infta, Part III.C.1-3.
240. See generally James H. Andreasen & Christopher M. McDonald, Standard
Setting and the New Draft ANSI Agricultural Sustainability Standard, AGRIC. MGMT.
COMMITEE NEWSL. (Am. Bar Ass'n) April 2008, at 11-12.

241.

Id.

For Congress' definition of "agricultural sustainability," see 7 U.S.C.

§ 3103(19) (2006).
242.

See Field to Market: The Keystone Alliance for Sustainable Agriculture, THE

KEYSTONE
CENTER,
http://www.keystone.org/spp/environment/sustainability/
field-to-market (last visited May 24, 2011) [hereinafter KEYSTONE CENTER]. For a list

of all Field to Market members, see Id.
243.

Id. For a full report, see THE KEYSTONE ALLIANCE FOR SUSTAINABLE AGRIC.,

ENVIRONMENTAL

RESOURCE INDICATORS FOR MEASURING

OUTCOMES OF ON-FARM

AGRICULTURAL PRODUCTION IN THE UNITED STATES, FIRST REPORT (2009), availableat

http://208.72.156.157/ keystone/files/file/SPP/environment/field-to-market/Fieldto-MarketEnvironmental-IndicatorFirstReportWithAppendices01 122009.pdf.
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use, soil loss, irrigation water use, energy use, and climate impact."'
The metrics are applied to quantify environmental outcomes for
four commodity crops - corn, cotton, soybeans, and wheat - pro-

duced through agricultural practices in the United States."'
While Field to Market's Sustainability Index offers few direct actions toward diminishing greenwashing among organic food advertisements, their Index is an important step toward creating universal
definitions of what is and what is not considered "organic.""' Developing more concrete definitions in the organic food industry will
in turn help the USDA and the FDA implement more stringent policies and regulations.
Field to Market has also created a "Fieldprint Calculator" in order to help both organic and non-organic food producers determine
the sustainability of their farming practices, which could further organic farming practices and help meet the demands of the organic
food marketplace.m' The Fieldprint Calculator is currently in a trial
phase, and Field to Market is in the process of analyzing feedback
However, this easy-to-use application of defrom previous users.'
termining sustainability measures is yet another step towards creating uniform organic standards which will in turn make the practice
of corporate greenwashing even more apparent within agricultural
food marketing.
2. The ANSI Standard for Agriculture Sustainability
Another non-profit organization, the American National Standards Institute ("ANSI"), has already begun creating its own standard for agricultural sustainability.2 9 If ANSI's sustainability standard is widely accepted and implemented, it could have broad im-

244. Id. at 3.
245.

Id.

246.
247.

See generally KEYSTONE CENTER, supra note 242.
Fieldprint Calculator, FIELD TO MARKET, http://www.fieldtomarket.org/

fieldprint-calculator/ (last visited May 24, 2011)[hereinafter Fieldprint Calculator].
For a detailed description of the Fieldprint Calculator's operation, see also Fieldprint
CalculatorInformation, FIELD TO MARKET, http://www.fieldtomarket.org/fieldprint-

calculator/info/ (last visited May 24, 2011).
248.

Fieldprint Calculator Information, FIELD

TO

MARKET,

http://www.field

tomarket.org/fieldprint-calculator/info/ (last visited May 24, 2011).
249. Press Release, Leonardo Academy, National Sustainable Agricultural Standard Setting Process to be Released This Fall (Sept. 27, 2007), available at
2
0press
http.//www.leonardoacademy.org/pressreleases/Sustainable%2OAg%20Standard%
%20rel%2009-27-07.pdf; see also Andreasen & McDonald, supra note 240, at 13.
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pacts.2' The stated purpose of the standard is "to create a common
set of environmental, social, and quality requirements by which to
demonstrate that an agricultural product has been produced and
handled in a sustainable manner."25 ' ANSI's standard calls for thirdparty certification of compliance before an entity could claim to be
"sustainable" under the standard." Most importantly, the standard
is being implemented with the intended use by both agriculture producers, agricultural handlers, such as distributors and retailers, agricultural purchasers and agricultural policy makers.25 ' This broad
application will certainly affect corporations currently engaged in
making unsubstantiated organic claims. Specifically, ANSI's Draft
requires that all seeds must be certified organic in accordance with
the current NOP standards.M Should ANSI's standard become uniform, the effects of clearly substantiating organic claims would directly protect American consumers from corporate greenwashers'
practice of falsely labeling their products.
3. Wal-Mart's Worldwide Sustainability Index Initiative
Wal-Mart, the world's largest retailer, is also becoming involved
in the standard-setting process for a potential sustainability index.
Wal-Mart's involvement in attempting to help define sustainable
practices has immense potential to change the way many businesses
operate. Also, Wal-Mart's involvement highlights the fact that sustainable farm practices, which directly correlate to organic food
production, is a very important market factor that is currently in the
process of being modified.2
Wal-Mart's Index is aimed at gathering sustainability information from their approximately 60,000 suppliers through a 15question survey.5 Joel Makower, a strategist on corporate environ250. James H. Andreasen & Christopher M. McDonald, Agricultural Sustainability
Standard Could Affect You, PORK MAG., Nov. 11, 2008, available at
http://www.shb.com/attorneys/McDonald/AgriculturalSustainabilityStandard_200
8.pdf.
251. Andreasen & McDonald, supra note 240, at 13.
252. Id.
253. Id.
254. Id.
255. See Sustainability Index, WALMART Corporate, http://walmartstores.com/
Sustainability/9292.aspx (last visited May 24, 2011).
256. Id.
257. Walmart's Sustainability Index: The Hype and the Reality, JOEL MAKOWER (July
16, 2009), http://makower.typepad.com/joel-makower/2009/07/walmarts-sustainability-index-the-hype-and-the-hope.html.
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mental practices, critiqued Wal-Mart's index by finding that the index "is a means for providing transparency about companies, allowing them and others to compare companies to one another, showing
how each performs."'
While Wal-Mart's index is currently geared
towards assessing companies, their index may be utilized in assessing
individual products in the future." Hopefully, other corporate producers, distributors, and retailers will soon join the effort to help
implement a viable sustainability index as a first step towards eliminating corporate greenwashing, including organic food products.
IV. CONCLUSION
American consumers are growing increasingly more conscious
of the effect their buying decisions have on the environment.'" As
demand for environmentally-friendly products increases, so does the
potential for fraudulent or misleading advertisements targeting occasional consumers of green products. The FTC's Green Guides,
OFPA, and NOP have all been important steps taken at the federal
level to protect consumers in today's marketplace from increasingly
prevalent corporate greenwashing. The private sector has also recognized the need for uniform marketing guidelines."' New corporate retailers, producers, manufacturers, and marketers utilize the
media and advertisements to pledge increased efforts toward making their businesses more sustainable, yet those promises have
yielded almost no change in actual practices while the number of
advertisements promoting "environmentally-friendly" products or
increased health benefits increase each day.6
Today's consumer places a higher value on products derived
from organic farming practices and environmentally-responsible
manufacturing processes. With the heightened awareness surrounding green marketing, the atmosphere is ideal for increased enforcement of current regulations and passage of new regulations. These
changes should help protect today's consumers from the altering
corporate marketing practices that seek the benefits of green marketing without making efforts to change their business practices.
Otherwise, greenwashing could encompass the organic food market
258. Id.
259. Id.
260.
261.
262.
263.

See WORLD

Bus. COUNCIL

FOR SUSTAINABLE DEV., supra note 3, at 15.

See supra Part III.C.
See Vladeck, supra note, 16 at 8; see e.g. SEVEN SINS, supra note 49.
See Regulatory Update, supra note 85, at 4.
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as it has other green product markets, and decades of efforts in constructing a trustworthy organic brand may be greenwashed away.

UNITED STATES FOOD LAW UPDATE:
THE FDA FOOD SAFETY MODERNIZATION ACT,
OBESITY AND DECEPTIVE LABELING
ENFORCEMENT
A. Bryan Endres & Nicholas R. Johnson*
The long-awaited enactment of the FDA Food Safety Modernization Act (FSMA),' the most significant amendment to the Federal
Food, Drug, and Cosmetic Act in several decades, provides the Food
and Drug Administration (FDA) with significantly enhanced jurisdiction to close some of the gaps in the domestic food safety system.
The enhanced FDA authority, however, will have little impact on the
shared governance system at the federal level that involves multiple
agencies, as the Act does not address the U.S. General Accounting
Office's (GAO) repeated calls for consolidation of the fragmented
federal food safety system.' Rather, the Act perpetuates the division
* Associate Professor of Agricultural Law, University of Illinois, Department of
Agricultural and Consumer Economics, and Director, European Union Center,
University of Illinois. This research was supported in-part by the USDA National
Institute of Food and Agriculture, Hatch Project No. ILLU-470-309. Any opinions,
findings, and conclusions or recommendations expressed in this publication are
those of the authors and do not necessarily reflect the view of the funding agency.
** Legal Research Associate, University of Illinois, Department of Agricultural
and Consumer Economics. J.D., University of Illinois; B.S. Northwestern University. Njohnson3@gmail.com.
1. Pub. L. No. 111-353, 124 Stat. 3885 (2011). In addition to introducing Senate Bill 510, the Senate version of the Food Safety Modernization Act, Senator
Durbin introduced S.654, the Safety Food Act of 2007, in the 110th Congress;
S.729, the Safe Food Act of 2005, and S.1534, the Safe and Secure Food Act of
2005 in the 109th Congress; S.2910, the Safe Food Act of 2004, in the 108th Congress; S.1501, the Safe Food Act of 2001, in the 107th Congress; S.1281, the Safe
Food Act of 1999, in the 106th Congress; and S.1465, the Safe Food Act of 1997, in
the 105th Congress.
2. U.S. Gov'T AccouNTABILrrY OFFICE, GAO-08-212, FOOD SAFETY: EXPERIENCES
OF SEVEN COUNTRIES IN CONSOLIDATING THEIR FOOD SAFETY SYSTEMS 24-25 (2005),
U.S.
GOv'T
available
at
http://www.gao.gov/new.items/d05212.pdf;
ACCOUNTABILITY OFFICE, GAO-08-794, FOOD SAFETY: SELECTED COUNTRIES' SYSTEMS
CAN OFFER INSIGHTS INTO ENSURING IMPORT SAFETY AND RESPONDING TO FOODBORNE
ILLNESS 2 (2008) availableat http://gao.gov/new/items/d087941.pdf.
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of authority between the FDA and the U.S. Department of Agricul-

ture (USDA), as well as the potential for jurisdictional gaps, overlaps
and inefficiencies.' Part I of this article explores not only the FSMA,
but a second piece of federal legislation, the Healthy, Hunger-Free
Kids Act of 2010,' which inter alia provides support for serving locally grown food in the school lunch program. Part II provides a
brief update on three ongoing food law issues: the Pelman v. McDonald's Corp.' obesity litigation and associated local initiatives directed
at the fast food restaurant industry, legal challenges to the raw almond pasteurization rule, and an update on the FDA's review of
genetically engineered salmon. Part III explores in greater depth a
series of public and private enforcement actions directed toward
allegedly deceptive labeling.
As in previous editions of this update, necessity dictates that
not every legal development is included; rather, the authors limit
their analysis to significant changes within the broader context of
food production, distribution and retail. The intent behind this series of updates is to provide a starting point for scholars, practitioners, food scientists, and policy-makers devoted to understanding
the shaping of food law in modern society. Tracing the development of food law through these updates also builds an important
historical context for the overall progression of the discipline and
prompts further scholarship on many of these emerging issues.
I. FEDERAL LEGISLATION

A. FDA Food Safety ModernizationAct
The FSMA, perhaps the most significant food safety legislation
since the 1938 passage of the Federal Food, Drug, and Cosmetic Act
(FFDCA), will close some of the gaps in the existing food safety system, while preserving the historical regulatory divide between FDA
and USDA for meat and other animal-based products.! As described
3. See generally Timothy M. Hammonds, It is Time to Designate a Single Food
Safety Agency, 59 FOOD & DRUG L.J. 427 (2004) (noting inefficiencies and gaps in the
current system).
4. Pub. L. No. 111-296, 124 Stat. 3183 (2010).
5. 272 F.R.D. 82 (S.D.N.Y. 2010).
6. Pub. L. No. 111-353, 124 Stat. 3885 (2011).
7. The USDA is responsible for the regulation of meat, poultry and egg products via the 1906 Meat Inspection Act, Pub. L. No. 59-382, 34 Stat. 674 (1906) (current version at 21 U.S.C. § 601 (2006)), the 1957 Poultry Products Inspection Act,
Pub. L. No. 85-172, 71 Stat. 441 (1957) (codified at 21 U.S.C. § 451 et. seq.), and
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below, this landmark legislation includes several key additions/revisions to the existing food safety framework.
The USDA, with very limited exceptions,' has exercised exclusive jurisdiction over farm-level production.

The FSMA, however,

gives the FDA the ability to mandate food safety measures at the
farm level for fruit and vegetable production' -an area previously
outside FDA's jurisdiction. Specifically, § 105 of the bill directs the
FDA, by way of formal rulemaking, to "establish science-based
minimum standards for the safe production and harvesting of those
types of fruits and vegetables, including specific mixes or categories
of fruits and vegetables, that are raw agricultural commodities for
which the Secretary has determined that such standards minimize
the risk of serious adverse health consequences or death."
Second, the bill gives the FDA the authority to create a system
of hazard analysis and risk-based prevention controls in all food
processing facilities-a safety system previously limited to shellfish,
juice and low-acid canned foods." Hazard Analysis and Critical
Control Points (HACCP), a "prevention-based food-safety system
designed to prevent, reduce to acceptable levels, or eliminate the
microbial, chemical, and physical hazards associated with food production,"" is a proactive approach to food safety long advocated by
food safety experts." HACCP places responsibility on the food pro-

the 1970 Egg Products Inspection Act, Pub. L. No. 91-597, 84 Stat. 1620 (1970)
(codified at 21 U.S.C. § 1031 et. seq.), respectively, while the FDA is responsible for
most other food products under the Federal Food, Drug, and Cosmetic Act.
8. See Prevention of Salmonella Enteritidis in Shell Eggs During Production,
Storage, and Transportation, 74 Fed. Reg. 33,029 (July 9, 2009) (codified at 21
C.F.R. pt. 118) (regulating shell production); About the Centerfor Veterinary Medicine,
FDA.GOV, http://www.fda.gov/AboutFDA/CentersOffices/CVM/default.htm (last
visited Apr. 1, 2011) (describing role of the Center for Veterinary Medicine with
respect to food additives and drugs administered to farmed animals).
9. Food Safety Modernization Act, Pub. L. No. 111-353, § 105, 124 Stat. 3885,
3889-3905 (2011) (to be codified at 21 U.S.C. § 419).
10. 124 Stat. at 3899-3900 (to be codified at 21 U.S.C. § 419(a)(1)(A)).
11. § 103, 124 Stat. at 3899 (to be codified at 21 U.S.C. § 418).
12. U.S. FOOD & DRUG ADMIN., GUIDANCE FOR INDUSTRY: GUIDE TO MINIMIZE
MICROBIAL FOOD SAFETY HAZARDS OF FRESH-CUT FRUITS AND VEGETABLES (2008),

available at http://www.fda.gov/food/guidancecomplianceregulatoryinformation/
guidancedocuments/produceandplanproducts/ucm064458.htm [hereinafter FDA
FRESH-CUT PRODUCE GUIDE].

13. See Neal D. Fortin, The Hang Up With HACCP: The Resistance to Translating
Food Science into Food Safety Law, 58 FOOD DRUG L.J. 565, 566 (2003) (outlining
HACCP's seven principles and noting that the goal of HACCP is to "prevent food
safety problems before they happen"); James Chyau, Casting a Global Safety Net-A
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ducer to identify critical points in the production process that are
susceptible to contamination and implement a written plan to control the identified risks effectively." To that end, § 103 of the FSMA
requires food processing, packing, and holding facilities to identify
"known or reasonably foreseeable hazards" associated with the facility, including natural toxins (such as Salmonella and E. coli),'" implement preventative controls, including at critical control points, to

significantly minimize or prevent the identified hazards," and take
corrective actions if the preventative controls are found to be ineffective."
Third, the FSMA beefs up the FDA's ability to regulate and inspect the means by which food is introduced into interstate commerce. Specifically, the Act provides authorization for FDA officials
to inspect and copy all operational records relating to any article of
food that the agency "reasonably believes...will cause serious adverse
health consequences or death to humans or animals" from all facilities in the supply chain (with the exception of farms and restaurants).'" Notwithstanding the previous limitation, during an active
investigation of a foodborne illness outbreak, in coordination with
state and local food safety agencies, the FDA may request farms to
identify potential immediate recipients of any food subject to the
investigation." Within the context of a food safety investigation, the
FDA now has mandatory recall authority based on a "reasonable
probability" that a food is adulterated or misbranded and the exposure or use "will cause serious adverse health consequences" to humans or animals.20
In addition to inspection procedures and recall authority, the
FSMA authorizes the FDA to develop regulations for the safe transportation of food," thereby encompassing the complete post-farmgate supply chain (with the rather large exception of meat, poultry
and egg products falling under exclusive USDA jurisdiction) within
the FFDCA.
Frameworkfor Food Safety in the Age of Globalization, 64 FOOD & DRUG L.J. 313, 323
(2009).
14. See Fortin, supra note 13, at 566.
15. § 103, 124 Stat. at 3889-90 (to be codified at 21 U.S.C. § 418(a)-(b)).
16. § 103, 124 Stat. at 3890 (to be codified at 21 U.S.C. § 418(c)).
17. § 103, 124 Stat. at 3890 (to be codified at 21 U.S.C. § 418(e)).
18. § 101, 124 Stat. at 3886 (to be codified at 21 U.S.C. § 350(c)(a)(2)).
19. § 204(f), 124 Stat. at 3936.
20. § 206, 124 Stat. at 3940 (to be codified at 21 U.S.C. § 423).
21. § 111, 124 Stat. at 3916 (directing development of regulations to implement
21 U.S.C. § 416(b)).
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Congress also included a few specific "carve-outs" in the FSMA
to protect certain industries-the most notable being the small farm
and direct marketing exemption. After intense lobbying by small
farm and local food advocates,' the Senate passed the Tester-Hagan
Amendment to the original bill as a compromise to minimize the
financial impact of compliance with many of the new statute's provisions. Specifically, Congress exempted small farms (less than
$500,000 in total sales) engaged in direct-farm marketing (so long as
50% of total farm sales were in direct sales to consumers or restaurants in the same state or within a 275-mile radius)." Congress also
included a similar exemption for these entities from the HACCP
requirements.

Finally, § 204 of the FSMA directs the Secretary of Health and
Human Services to coordinate with the food industry to develop
pilot programs to explore methods to more rapidly and effectively
identify foodborne illness outbreaks.' The pilot projects must include at least three different types of foods that in the last five years
have been subject to significant outbreaks.2 ' Likely candidates,
based on past history of highly publicized foodborne illness outbreaks, include shell eggs and leafy greens."
B. The Healthy, Hunger-FreeKids Act of 2010
In December 2010, President Obama signed into law a childnutrition bill that provides for healthier food choices at public
schools.21 In general, the Healthy, Hunger-Free Kids Act of 2010 is
aimed at reducing childhood obesity by increasing the nutritional
22. See Bonnie Azab Powell, Tester Amendment Protecting Local Food Production
Now Attached to Food-Safety Bill, THE GRsT (Nov. 18, 2010) available at
http://www.grist.org/article/fod-2010-11-18-Tester-amendment-protects-local-food.
23. § 105, 124 Stat. at 3903-04 (to be codified at 21 U.S.C. § 419(t) (Exemption
for Direct Farm Marketing)).
24. § 103, 124 Stat. at 3892-93 (to be codified at 21 U.S.C. § 418(1) (Modified
Requirements for Qualified Facilities)).
25. § 204, 124 Stat. at 3930.
26. § 204, 124 Stat. at 3930.
27. See A. Bryan Endres & Nicholas R. Johnson, Integrating Stakeholder Roles in
Food Production, Marketing, and Safety Systems: An Evolving MultiJurisdictionalApproach, 26 J. ENvT'L L. & LITIG. (forthcoming 2011) (discussing recent contamination events involving shell eggs and leafy greens).
28. Healthy, Hunger-Free Kids Act of 2010, Pub. L. No. 111-296, 124 Stat. 3183
(2010); Robert Pear, Child Nutrition Bill Clears Congress, N.Y. TIMES, Dec. 2, 2010,
http://www.nytimes.com/2010/12/03/us/politics/03child.html?scp=l&sq=child%
20nutrition%20bill&strcse.
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quality of all foods sold in public schools, including cafeterias and
vending machines. To that end, the bill directs the Secretary of Agriculture to update the meal patterns and nutritional standards for
the national school lunch program based on recommendations
made by the Food and Nutrition Board of the National Research
Council of the National Academy of Sciences." Second, it directs
each local educational agency participating in the national school
lunch program to establish a local school wellness policy that includes "goals for nutrition promotion and education, physical activity, and other school-based activities that promote student wellness."" Third, it requires the Secretary to establish national, sciencebased nutrition standards for all foods sold in schools outside the
school meal programs, including those sold in vending machines."
Fourth, it requires the Secretary to establish an organic-food pilot
program that provides competitive grants to school food authorities
in order to improve the nutritional value of school meals."
Finally, the bill contains provisions to improve access to "local
foods" in schools. Specifically, current law allows the USDA to offer
schools grants for local-foods initiatives, such as buying locally
sourced food for cafeterias or establishing school gardens. The
2010 nutrition bill enhances current law: First, it gives the Secretary
criteria to use in awarding grants, with priority to schools that make
local food available for school lunches." Second, the bill provides
five million dollars annually for grants, beginning in 2012." The bill
does not define "local food," though it directs the Secretary to consider "regional balance" in awarding grants, including the "equitable
treatment of urban, rural, and tribal communities."" Accordingly,
the 2010 nutrition bill has the potential to benefit children by providing healthier lunches and encouraging the development of local
food networks to stimulate economic growth in the community.
In sum, the last half of 2010 represented an unusually active
time for federal legislation relating to the food supply. Although
the FSMA did not accomplish the complete reform of the food
safety system that many hoped for, it did provide significantly enhanced jurisdiction to the FDA to accomplish its increasingly com-

29.
30.
31.
32.
33.
34.
35.

§ 201, 124 Stat. at 3214.
§ 204(a), 124 Stat at 3216.
§ 208, 124 Stat. at 3221-22.
§ 210, 124 Stat. at 3223.
§ 243, 124 Stat. at 3236-37.
§ 243, 124 Stat. at 3238.
§ 243, 124 Stat. at 3236-37.

2011]

UNITED STATES FOOD LAW UPDATE

141

plex mission of protecting the nation's multi-sector food supply
while offering key exemptions for entrepreneurial, small-scale, direct
farm businesses.
Likewise, the attention on healthier school
lunches, potentially fortified with locally sourced produce, provides
another opportunity to develop functioning food networks and support local economies-potential bright spots in an otherwise recessionary economy.
II. OBESITY, ALMONDS & SALMON: THREE LONG-RUNNING
FOOD-LAW DISPUTES
A. Obesity Litigation and Local Initiatives Challengingthe
Fast-FoodIndustry
Obesity continues to plague the American public. As the incidence of childhood obesity reaches epidemic rates, lifespans for
children may be less than their parents.' Recognizing this problem,
President Obama established a Task Force on Childhood Obesity."
Seeking a comprehensive solution to the obesity crisis, the Task
Force issued a report outlining strategies to improve nutritious food
in schools, ensure access to healthy food at home, and increase
physical activity." In addition to the policy changes highlighted by
the Task Force, the threat of tort liability from actions such as Pelman v. McDonald's Corp., and restrictive zoning or other regulations
on the fast food industry, may provide complementary incentives to
change the supply-side of the obesity equation. The following sections discuss recent events in the Pelman obesity litigation and local
efforts in California targeted at the fast food industry.
1. Obesity Litigation: Pelman v. McDonald's Corp.
In late October, McDonald's was handed a victory by a New
York federal district court, which ruled that a long-running obesity
suit against the company, Pelman v. McDonald's Corp., could not pro-

36. Presidential Memorandum, Establishing a Task Force on Childhood Obesity
(Feb. 9, 2010), available at http://www.whitehouse.gov/the-press-office/presidential-memorandum-establishing-a-task-force-childhood-obesity.
37. Id.
38. WHITE HOUSE TASK FORCE ON CHILDHOOD OBESITY, REPORT TO THE
PRESIDENT: SOLVING THE PROBLEM OF CHILDHOOD OBESITY WITHIN A GENERATION

(May 2010), available at http://www.letsmove.gov/pdf/TaskForce-onChildhoodObesityMay2010_FullReport.pdf.
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ceed as a class action." In Pelman, a group of parents, on behalf of
their minor children, claimed that McDonald's, in violation of New
York law, engaged in a pattern of deceptive advertising throughout
the 1980s and 1990s-including misleading nutritional claims in
various media and print outlets-that led the plaintiffs to believe that
McDonald's food was "healthy, nutritious ... and/or ... easily part of

anyone's healthy daily diet, each and/or all claims being in contradiction to medically and nutritionally established guidelines.""o The
plaintiffs claimed that, as a result of reliance upon the deceptive
advertising, they suffered adverse health effects, including obesity,
elevated cholesterol levels, increased risk of coronary heart disease,
pediatric diabetes, and high blood pressure." The plaintiffs sought
to certify a class action under Rule 23(b)(3) of the Federal Rules of
Civil Procedure, which allows class certification if questions of law or
fact common to the class members predominate over questions that
affect only individual members of the class.
The court denied certification, finding that individual issues
predominated on three questions central to the litigation: (1) Is
there a causal connection between a person's consumption of foods
of a certain nutritional makeup and certain health conditions such
as obesity? (2) Was McDonald's the primary source of these types of
products for each particular plaintiff? (3) Did each plaintiff rely
upon McDonald's misrepresentations about its foods when deciding
to eat there?" Each one of those questions, ruled the court, involved
highly particularized inquiries into the eating habits and health of
each plaintiff, and the case could therefore not proceed as a class
action.44 The case, originally filed in 2002," continues to move forward as an individual action.

39. Pelman v. McDonald's Corp., 272 F.R.D. 82, 85 (S.D.N.Y. 2010).
40. Id. at 84, 88.
41. Id. at 88.
42. Id. at 91.
43. Id. at 93-95.
44. Pelman, 272 F.R.D. at 93 (" '[B]ecause there are so many factors that contribute to obesity and to obesity related illnesses, it is improper to generalize and make
assumptions as to causation in any individual.' "); id. at 95 (" 'A person's choice to
eat at McDonald's and what foods (and how much) he eats may depend on taste,
past experience, habit, convenience, location, peer choices, other non-nutritional
advertising, and cost' . . . and although '[b]eliefs about nutrition may influence a
person's decision in some cases, [it will] not always [be the case].' ").
45. Pelman v. McDonald's Corp., 237 F.Supp.2d 512, 519 (S.D.N.Y. 2003).
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2. Local Initiatives to Limit Fast Food Consumption
In addition to the Pelman suit, McDonald's and its fast-food
brethren have been a popular target of recent legislative efforts
aimed at curbing obesity." The last few months have provided little
relief. In November, the San Francisco Board of Supervisors overrode a mayoral veto to move forward with its much-publicized prohibition on the inclusion of toys in children's meals that contain unhealthy levels of calories, salt, or fat. A putative class action suit
against McDonald's soon followed in San Francisco Superior Court,
alleging that the company has engaged in deceptive and unfair marketing practices by using Happy Meal toys as "bait" to stimulate demand for unhealthy food choices."
Things aren't much better for fast-food outlets 400 miles to the
south, where the Los Angeles City Council voted in January to permanently ban the construction of any new fast-food restaurants in
South Los Angeles, a part of the city that has considerably higher
rates of obesity and poverty than other L.A. neighborhoods.". The
ordinance defines a "fast food restaurant" as "[a]ny establishment
which dispenses food for consumption on or off the premises, and
which has the following characteristics: a limited menu, items prepared in advance or prepared or heated quickly, no table orders,
and food served in disposable wrapping or containers,"o but it does
not apply to sit-down restaurants that sell equally fatty fare. The
City Council estimates that the thirty-square-mile area covered by
the moratorium already has nearly 1,000 fast-food restaurants, and
that 30% of its residents are obese-twice the rate of wealthier sub-

46. See, e.g., Patient Protection and Affordable Care Act, Pub. L. No. 111-148, §
4205 124 Stat. 119, 573 (2011) (codified at 21 U.S.C. § 343(q)(5)(H) (2006)) (called
into question on constitutional grounds by Florida ex rel. Bondi v. U.S. Dep't of
Health and Human Serv., 2011 WL 723117 (N.D. Fla. Mar. 3, 2011)); Rules of the
City of New York, tit. 24 § 81.08 (2007) (banning sale of food containing trans fats
in restaurants), availableat http://24.97.137. 100/nyc/rcny/title24_81_08.asp.
47. Michael Martinez, San Francisco Overrides Mayoral Veto, Bans Happy Meals
(Nov. 23, 2010), http://articles.cnn.com/2010-11With Toys, CNN.coM
23/us/california.happy.meals.ban 1_offer-toys-free-toys-veto? s=PM:US.
48. Amended Class Action Complaint, Parham v. McDonald's Corp., No. CGC10-506178 (Cal. Super. Ct., San Francisco County Dec. 15, 2010).
49. Jennifer Medina, In South Los Angeles, New Fast Food Spots Get a 'No, Thanks',
2011,
http://www.nytimes.com/2011/01/16/us/
Jan.
16,
N.Y. TIMES,
16fastfood.html.
50. Los Angeles City Ordinance No. 180103 (Jul. 11, 2008), available at
http://clkrep.acity.org/onlinedocs/2007/07-1658_ord_180103.pdf.
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urbs." The Council hopes that the ban will encourage "more sitdown restaurants, produce-filled grocery stores, and takeout meals
that center on salad rather than fries."" The Los Angeles restrictions are an example of the increasing use of local zoning and other
regulatory powers to restrict access to fast food in the name of obesity prevention." As initial empirical studies seem to confirm the
link between proximity to fast food restaurants and obesity, more
localities may adopt these restrictive measures."
B. Raw Almond Litigation: Challengingthe PasteurizationRule
As first discussed in the spring 2009 edition of the U.S. Food
Law Update," the USDA, at the behest of the Almond Board of California (Almond Board), instituted a pasteurization requirement for
raw almonds produced in the United States-but not imported almonds." The rule mandates the pasteurization of domesticallyproduced raw almonds with either a steam or chemical treatment."
The underlying motivation behind this rule was to preclude the series of Salmonella outbreaks in unprocessed, raw almonds that had
been plaguing the industry." But rather than saving the industry,
the rule has "largely eliminated the domestic raw almond market
[but] had no impact on foreign almond producers, who are not sub-

51. Medina, supra note 48.
52. Id.
53. See Paul A. Diller & Samantha Graff, Regulating Food Retail for Obesity Prevention: How Farcan Cities Go, 39 J.L. MED. & ETHICS 89 (2011); Montrece McNeill Ransom et al., Pursuing Health Equity: Zoning Codes and Public Health, 39 J.L. MED. &
ETHICS 94 (2011); Allyson C. Spacht, Note, The Zoning Diet: Using Restrictive Zoning
to Shrink American Waistlines, 85 NOTRE DAME L. REV. 391 (2009).
54. See Janet Currie, et al., The Effect of Fast Food Restaurantson Obesity and Weight
Gain, 2 AM. ECON.J.: ECON. POL'Y 34 (2010); Brennan Davis & Christopher Carpenter, Proximity of Fast-Food Restaurants to Schools and Adolescent Obesity, 99 AM. J. PUB.
HEALTH 505 (2009); Richard A. Dunn, Obesity and the Availability of Fast Food: An
Institutional Variables Approach (Mar. 31,
2008), available at http://
ssrn.com/abstract=989363.
55. A. Bryan Endres, United States Food Law Update: Pasteurized Almonds and
Country of Origin Labeling, 5J. FOOD L. & POL'Y 111, 119-21 (2009).
56. Almonds Grown in California; Outgoing Quality Control Requirements, 72
Fed. Reg. 15,021 (Mar. 30, 2007) (codified at 7 C.F.R. § 981.442(b) (2010)). See also
Koretoff v. Vilsack, 614 F.3d 532, 535 (D.C. Cir. 2010) (noting that the rule exempts
imported almonds).
57. 72 Fed. Reg. at 15,022.
58. Endres, supra note 55, at 119-20 (describing series of Salmonella outbreaks).
See also 72 Fed. Reg. at 15,022.
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ject to [USDA] regulation and are still permitted to import raw almonds into the United States.""
Implemented under the authority of the Agricultural Marketing
Agreement Act of 1937 (AMAA)," the almond marketing order
sought to regulate product safety through the statutory power to
place restrictions on quantity, grade, size or quality of an agricultural commodity.' This is an increasingly common practice of the
USDA-to regulate food safety through the issuance of a marketing
order under the jurisdictional hook of "quality" control. 2 Initially
passed to benefit producers in their relationship with those further
up the food supply chain, the AMAA authorizes the agency to impose requirements on "handlers" for the benefit of the commodity
Thus, marketing orders impose processing requireproducer.'
ments on "handlers" that in turn are passed down to producers via
contract requirements or, as in the case of the almond rule, that
impose added costs on the domestic industry not reciprocated on
imported products. Furthermore, some technological requirements
imposed by marketing orders may have a disproportional impact on
smaller-scale producers and handlers due to the underlying voting
structure of the AMAA and the respective commodity boards representing producers and handlers."
In September 2008, a coalition of almond producers, processors (i.e., handlers) and producer-retailers challenged the Almond
Marketing Order in federal court in the District of Columbia." The
plaintiffs alleged that inter alia the pasteurization rule exceeded
USDA's AMAA-based authority to establish quality control require59. See Koretoff, 614 F.3d at 535.
60. 7 U.S.C. § 608(c) (2006).
61. 72 Fed. Reg. at 15,031.
62. See Endres, supra note 55, at 122-24 (discussing use of marketing orders to
regulate food safety in the almond and leafy greens context and calling into question the appropriateness of this use of statutory power and the potential to shift
power away from growers-the intended beneficiary of the AMAA); Endres & Johnson, supra note 27 (discussing the leafy greens industry's attempt to enact a national
marketing agreement under the AMAA to regulate product safety).
63. See Daniel Bensing, The Promulgation and Implementation of Federal Marketing
Orders Regulating Fruit and Vegetable Crops Under the AgriculturalMarketing Agreement
Act of 1937, 5 SAN JOAQUIN AGRIC. L. REv. 3, 5 (1995) (citing 7 U.S.C. § 602(2) and
Block v. Community Nutrition Inst., 467 U.S. 340 (1984)); Endres & Johnson, supra
note 27, at 240-57 (discussing legislative history of AMAA and intent to protect
growers).
64.

See CORNUCOPIA INST.,

FACT SHEET: MANDATORY

STERILIZATION OF RAW

ALMONDS 3-4, available at http://www.cornucopia.org/almond/Almond Fact_
Sheet.pdf.
65. Koretoff v. Vilsack, 601 F.Supp.2d 238 (D.D.C. 2009).
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ments.' The district court dismissed plaintiffs' claims, holding that
the handlers had failed to first pursue an administrative appeal and
thereby failed to exhaust their administrative remedies." The court
further held that producer-retailers were "handlers" under the
AMAA." Accordingly, their claims suffered the same fate as the
other handlers.'
Finally, the court dismissed the growers' claims,
holding that growers have no right to judicial review under the
AMAA."

On appeal, the D.C. Court of Appeals reversed, in part.7 ' Relying on its recent decision in Ark. Dairy Coop Ass'n v. U.S. Dep't of Agric.,"' the court rejected the proposition that because growers had an
opportunity to vote in the establishment of the marketing order,
they were precluded from later bringing a suit to challenge the allegedly unlawful USDA action.7 ' The court noted that the method
for calculating the two-thirds of producers needed for approval of
the almond order-relying on either the total number of growers or
the volume of almonds-readily presents a scenario in which a few
large-scale producers could seek USDA approval for a marketing
order prejudicial to a large number of small growers." Moreover,
the court rejected the government's vicarious representation argument that because the handlers could challenge the order (after exhausting administrative remedies), the statute adequately protected
the interests of the growers.7 ' As the AMAA regulates handlers for
the benefit of growers, there are numerous instances in which the
interests of these groups may diverge." Accordingly, the appeals
court reversed the trial court's dismissal of the producer-plaintiffs'
claims.77
66. Id. at 241.
67. Id.
68. Id. at 243.
69. Id.
70. Koretoff, 601 F.Supp.2d at 244-45.
71. Koretoff v. Vilsack, 614 F.3d 532, 533 (D.C. Cir. 2010).
72. 573 F.3d 815 (D.C. Cir. 2009).
73. Koretoff, 614 F.3d at 538.
74. Id. at 539. Although raised within the context of a procedural issue, this is
precisely one of the substantive arguments against implementation of the both the
almond marketing order and the proposed leafy green marketing agreement. See
Endres &Johnson, supra note 27.
75. Koretoff, 614 F.3d at 539-40.
76. Id. at 540 (listing examples of potential differences between growers and
handlers).
77. Id. at 540-41 (reversing dismissal of producers' claims, but affirming on failure to exhaust grounds the claims' of the producer-retailers). A dissenting judge
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As this case proceeds into the pre-trial stage and subsequent
motion practice, it will be interesting to see if the courts will craft
definitive guiding principles on the scope of USDA's authority under the AMAA to promulgate rules with the singular goal of addressing food safety concerns, or if the definition of "quality" under
the Act is limited to commodity grading, appearance or other concerns.7 ' An expansive reading of the statute would solidify USDA's
authority over food safety provisions-an issue of considerable public concern. On the other hand, important governance questions
remain as to whether the unique procedural apparatus of the AMAA
is the optimal route for food safety rulemaking.' But if USDA lacks
authority under the AMAA to implement food safety rules at the
farm level, which agency has jurisdiction? The recently enacted
FSMA provides some authority," but not as comprehensive as some
originally envisioned. Accordingly, the almond pasteurization litigation has policy implications that reach far beyond the tree-nut industry and may shape the scope of farm-level food safety initiatives for
the foreseeable future.
C. GENETICALLY ENGINEERED SALMON: ONE STEP CLOSER TO THE
DINNER PLATE?

The FDA has moved a step closer to approving the marketplace's first genetically modified foodm-a salmon engineered to
grow more quickly than its natural-born counterparts-but still isn't
sure how the fish should be labeled. In early September, the FDA

would have voted to uphold the district court's ruling that producers do not have
standing to challenge marketing orders and agreements. See id. at 541-44 (Henderson, J., dissenting in part).
78. See Endres & Johnson, supra note 27, at 202-15; 274-91 (discussing definition
and application of the term quality under the AMAA).
79. See id. at 292-300; 371-375.
80. FDA Food Safety Modernization Act, Pub. L. No. 111-353, 124 Stat. 3885
(2011). The Act provides authority for FDA to mandate food safety measures at the
farm level for fruit and vegetable production. Section 105, 124 Stat. 3899-3901 (to
be codified at 21 U.S.C. § 419). But this would not include almonds (tree nuts) or
other specialty crops. The FSMA also authorizes implementation of Hazard Analysis and Critical Control Points (HACCP) in all food processing facilities, which conceivably could apply to almond processing similar to the current requirement on
handlers under the almond marketing order. See § 103, 124 Stat. 3889 (to be codified at 21 U.S.C. § 418).
81. For a good background on the broad regulatory issues surrounding transgenic fish, see Rekha K. Rao, Mutating Nemo: Assessing the Environmental Risks and
Proposingthe Regulation of the Transgenic Glofish, 57 ADMIN. L. REv. 903 (2005).
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concluded that food from AquAdvantage salmon "is as safe as food
from conventional Atlantic salmon" and that there is a "reasonable
certainty of no harm from consumption of food from this animal.""
The sentiment that the fish is safe to eat also appeared to prevail at a
series of hearings before the FDA's Veterinary Medicine Advisory
Committee in late September," though the Committee refrained
from offering a consensus view on whether the fish should be approved, and instead recommended that the government conduct
further studies on the fish.' As of this writing, however, the FDA is
still unsure about whether to require a label on the fish indicating
genetically modified status-something that would conflict with its
longstanding policy that eschews labeling of plant-derived genetically engineered food products based solely on the process by which
the food is produced, and would reverse an earlier statement embedded in its Draft Guidance for Industry on the regulation of genetically engineered animals.' Nonetheless, with substantial public
support for labeling (at least based on the public comments submitted to the agency)," a change in labeling policy (at least with respect
to animals) is not inconceivable.
82. VETERINARY MED. ADVISORY COMM., FOOD AND DRUG ADMIN. CTR. FOR
VETERINARY MED., BRIEFING PACKET: AQUADVANTAGE SALMON 70 (2010), available at
http://www.fda.gov/downloads/AdvisoryCommittees/CommitteesMeetingMateria
Is/VeterinaryMedicineAdvisoryCommittee/UCM224762.pdf.
83. Documents for the Committee meeting-including background on the scientific issues associated with genetically-modified salmon-are available at
http://www.fda.gov/AdvisoryCommittees/CommitteesMeetingMaterials/Veterinar
yMedicineAdvisoryCommittee/ucm201810.htm.
84. Andrew Zajac, No Agreement Imminent on Salmon Labeling, L.A. TIMES (Sept.
http://articles.latimes.com/2010/sep/22/nation/la-na-salmon-fda22,
2010),
20100922.
85. Andrew Zajac et. al., Panel Tackles Salmon Engineering; One Member Says FDA
Will Likely OK Genetically Modified Fish, But Not Soon, CHICAGO TRIBUNE, Sept. 21,
2010. See FDA, Statement of Policy: Foods Derivedfrom New Plant Varieties, 57 Fed.
Reg. 22984 (May 29, 1992). FDA, Draft Guidance for Industry: Voluntary Labeling
Indicating Whether Foods Have or Have Not Been Developed Using Bioengineering, 66
Fed. Reg. 4239, 483941 (Jan. 18, 2001). See CTR. FOR VETERINARY MED., FOOD AND
DRUG ADMIN., GUIDANCE FOR INDUSTRY, REGULATION OF GENETICALLY ENGINEERED
ANIMALS CONTAINING HERITABLE RECOMBINANT DNA CONSTRUCTS 14 (Jan. 15 2009),
available at http://www.fda.gov/downloads/AnimalVeterinary/GuidanceComplianceEnforcement/Guidanceforlndustry/UCM113903.pdf. For a more thorough
discussion of the regulation of genetically engineered animals, see Margie Alsbrook,
What's the Rush? An Examination of the FDA's Push to Introduce Genetically Engineered
and Cloned Animal Products into the Food Supply, 13 DRAKE J. AGRIC. L. 457, 469-73
(2008).
at http://www.
-N-0385,
86. See FDA Docket Number FDA-2010
regulations.gov/#!searchResults;dct=PR;rpp=10;po=0;s=FDA-2010-N-0385
(listing
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III. CRACKING-DowN ON DECEPTIVE FOOD LABELS: PRIVATE AND
PUBLIC ENFORCEMENT ACTIONS

As food manufacturers continue to attempt to differentiate
their products in order to attract a more label-savvy consumer with
increasingly specialized and targeted labeling claims, the risk of
crossing the line into misbranding under the FFDCA or unlawful
deception under any one of the numerous state consumer protection statutes correspondingly increases. The inevitable result is a
proliferation of private and public claims against the food industry
for deceptive labeling. In an effort to provide additional guidance,
the government has also stepped in (albeit in a limited role) to clarify or revise labeling rules for specific products. The following discussion highlights some of the litigation, the pushback against the
government, the development of agency rules to specify labeling
claims for other products, and an effort by a collection of foodindustry leaders to revise front-of-package labeling of nutrition information.
A. Deceptive and False Advertising Litigation
1. Government Enforcement
a. FTC takes action against acai berry marketers
In August, an Illinois federal district court, at the request of the
Federal Trade Commission, granted a temporary injunction against
online marketers of acai berry weight-loss products that promised
rapid weight loss and protection against colon cancer." Anyone
who has used the Internet in the last three or four years has probably seen the shrill advertisements along these lines: "WARNING:
AcaiPure is fast weight loss that works. It was not created for those
people who only want to lose a few measly pounds..USE WITH
CAUTION! Major weight loss in short periods of time may occur.""
396 public submissions in response for the FDA's request for comments regarding
labeling requirements for genetically engineered salmon).
87. Press Release, Fed. Trade Comm'n, Court Orders Marketers of Acai Berry
Weight-Loss Pills and "Colon Cleansers" to Stop Deceptive Advertising and Unfair
Billing Practices (Aug. 16, 2010), available at http://www.ftc.gov/opa/
2010/08/acaicolon.shtm [hereinafter FTC Press Release].
88. Complaint at 12, Fed. Trade Comm'n v. Central Coast Neutraceuticals, Inc.,
No. 10-cv4931 (N.D. Ill. Aug. 5, 2010), available at http://www.ftc.gov/os/
caselist/ 1023028/100816centralcoastcmpt.pdf.
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The acai berry, which is harvested from palm trees in Central and
South America, was virtually unknown in the United States until
2001, when the company Sambazon Inc. began touting its antioxidant properties." Bolstered by positive endorsements from celebrity
doctors (most notably "Oprah Winfrey Show" experts Dr. Mehmet
Oz and Dr. Nicholas Perricone), sales of acai berry supplement
products surged from $435,000 in 2005 to $13.5 million in 2007."
Today, acai berry products can be found in mainstream retail outlets
such as Whole Foods and JambaJuice"
The health benefits of the berry, however, are uncertain at best.
Though it generally is recognized as an antioxidant that can inhibit
key enzymes in the body, few medical studies assessing the berry's
efficacy as a weight-loss product exist." In any case, there is little or
no evidence backing some of the most outrageous claims made by
certain Internet marketers about acai berry products, including
claims that the effectiveness of such supplements were backed by
"ironclad, double-blind, placebo-controlled weight loss studies from
the medical establishment."" It is precisely claims like these that led
to the FTC's complaint, which charges five different companies, operated primarily by just two individuals, with multiple violations of
§ 5(a) and § 12(a) of the FTC Act, which generally prohibit deceptive acts or practices and the distribution of false advertising of
food, drug, or cosmetic products. The FTC estimates that approximately one million people have been scammed out of more than
thirty million dollars as a result of the companies' false and deceptive advertising campaigns."
Before elaborating further on the FTC's claims, it is worth
briefly explaining the jurisdictional overlap between the FDA and
the FTC on the issue of false advertising and deceptive business
practices. Both the FDA and the FTC are empowered to take enforcement action against companies that engage in deceptive marketing of food and food products. The basic difference between the
two agencies is that the FDA polices labeling-including health claims
89. Susan Donaldson James, 'Superfood' Acai May Not be Worth Price, ABC NEWS
(Dec. 12, 2008), http://abcnews.go.com/Health/Diet/story?id=6434350&page=1.
90. Id.
91. Id.
92. A professor at Texas A&M University who conducted one of the few human
trials on acai berry told ABC News that while the berry could potentially offer
health benefits, "[most weight loss] claims that I am aware of are not validated at
all." Id.
93. Id. at 12.
94. FTC Press Release, supra note 87.
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made on labels-whereas the FTC polices advertising." This regulatory distinction is long-standing: federal regulation of advertising
began with the Federal Trade Commission Act of 1914, which created the Federal Trade Commission." The crux of the FTC Act's
consumer protection provisions is § 5(a), which provides that "unfair or deceptive acts or practices in or affecting commerce..are..declared unlawful."" The FTC's power initially was limited, however, to enforcement actions in which there was evidence
of injury to a competitor rather than the public at large." That
changed with the passage of the Wheeler-Lea Amendment of 1938,
which amended the FTC Act to designate the FTC as the agency
charged with the regulation and enforcement of the advertising of
food, drugs, and cosmetics.' The Amendments also removed the
requirement of proof of injury to competition; a showing of injury
to the public at large is now sufficient to trigger FTC action for false
advertising of food products.'00
The FTC uses a three-pronged test to determine whether an advertisement is deceptive: (1) There must be "a representation, omission or practice that is likely to mislead the consumer;" (2) deception is analyzed from the perspective of the "reasonable consumer,"
not subjectively; and (3) the deception must be "material"-that is,
the consumer must have relied detrimentally on the representation,
omission, or practice.'
The FTC Act defines an "unfair" act or
practice as one that "causes or is likely to cause substantial injury to
consumers which is not reasonably avoidable by consumers themselves and not outweighed by countervailing benefits to consumers
or to competition."0 2
It is clear that the FTC has the authority to regulate advertising
on the Internet, though that authority may overlap with the authority of the FDA to regulate labeling. The Supreme Court long ago
95. See generally Chelsea M. Childs, Note, Federal Regulation of the "Smart Choices"
Program:Subjecting Front-of-PackageNutrition Labeling Schemes to ConcurrentRegulation
by the FDA and the FTC, 90 B.U. L. REV. 2403, 2406-11 (2010) (describing FDA and
FTC jurisdictional silos).
96. 15 U.S.C. § 45(a)(1) (2006).
97. 15 U.S.C. § 45(a)(1).
98. NEAL D. FORTIN, FOOD REGULATION: LAW, SCIENCE, POLICY, AND PRACTICE 56
(2009).
99. Wheeler-Lea Amendments of 1938, Pub. L. No. 75-447, 52 Stat. 111 (1938)
(codified as amended at 15 U.S.C. § 45).
100. 15 U.S.C. § 45.
101. Fed. Trade Comm'n, FTC Policy Statement on Deception (Oct. 14, 1983),
availableat http://www.ftc.gov/bcp/policystmt/ad-decept.ht.
102. 15 U.S.C. § 45(n).
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rejected the idea that regulation of false advertising has been committed exclusively to the FTC, noting that "[e]very labeling is in a
sense an advertisement" and that advertising can "[perform] the
same function as it would if it were on the article or on the containers or wrappers.""o Today, the basis for FDA and FTC cooperation
is a 1971 Memorandum of Understanding that outlines each
agency's general responsibilities for the regulation of deceptive food
labeling and advertising."
Absent any contrary agreement, the
Memorandum states that the FTC retains primary jurisdiction over
the regulation of food advertising other than labeling, while the
FDA retains primary jurisdiction over food labeling."
While the
Memorandum encourages joint coordination of programs and information-sharing between the two agencies, it emphasizes that parallel proceedings against the same parties by both agencies "shall be
restricted to those highly unusual situations where it is clear the
public interest requires two separate proceedings.""
Congress further clarified the agencies' roles in cases of overlapping jurisdiction in 1976, when it amended the FDCA to include
§ 707, which requires the FDA to notify the FTC in advance if the
FDA plans to take action against a particular food product that is
misbranded due to its advertising."7 If the FTC takes action against
the violators identified in the FDA's notice within sixty days, the
FDA may not initiate its own action and instead must defer to the
FTC action.'
Because the Memorandum of Understanding between the FDA and the FTC does not carry the force of law, and
because § 707 is the fallback statutory provision in the event that
one or both agencies withdraw from the agreement, it seems clear
that the FTC's jurisdiction can in some cases trump that of the
FDA's with respect to food advertising."
The jurisdictional picture is further complicated by the fact that
the line between advertising and labeling has been blurred by the
rise of e-commerce, as the FDA has pointed out. In a 2001 letter,
103. Kordel v. United States, 335 U.S. 345, 351 (1948).
104. Memorandum of Understanding Between the Federal Trade Commission
and the Food and Drug Administration, 36 Fed. Reg. 18,539 (Sept. 16, 1971).
105. Id.
106. Id.
107. 21 U.S.C. § 378(a).
108. 21 U.S.C. § 378(b).
109. See, e.g., Childs, supra note 95, at 2413 ("The fact that the FDA must defer to
the FTC in a situation of overlapping jurisdiction indicates that, 'where the authority is unclear, [Congress] would prefer the FTC to pursue enforcement proceedings' with regard to food advertising.").
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the FDA rejected a suggestion from a policy group to adopt a formal
rule or policy stating that information presented on a company's
website could never constitute "labeling" as contemplated by the
FFDCA, which defines the term "labeling" as "all labels and other
written, printed, or graphic matter upon any article..or accompanying such article.""o Instead, the FDA reiterated that courts have interpreted the term "accompanying" broadly, to include such items
as brochures, booklets, films, and sound recordings."' By way of
example, the agency noted that if a company were to promote a
regulated product on its website, and allowed consumers to purchase the product directly from the website, the website would likely
be labeling. The website, in that case, would be written, printed, or
graphic matter that supplements or explains the product and is designed for use in the distribution and sale of the product."'
Therefore, some of the deceptive and false-advertising allegations leveled by the FTC against the acai berry supplement companies likely come within the FDA's expansive regulation of labeling,
which flatly prohibits the use of false or misleading claims on product labels."' For example, the FTC alleges that the websites of the
acai supplement marketers: (1) falsely claimed that their products
could facilitate rapid weight loss-in some cases up to twenty-five
pounds in the first month of use;" (2) falsely represented that celebrities such as Rachael Ray and Oprah Winfrey endorsed their
weight-loss products;" (3) baited consumers through "free" thirtyday trial offers of their products and then automatically enrolled
them in a monthly membership program in which they were
charged full price for additional monthly shipments of the supplements;"" (4) failed to disclose that the companies would automatically charge consumers for additional supplemental products unless
110. 21 U.S.C. § 321(m); Letter from Ctr. For Food Safety & Applied Nutrition,
Food & Drug Admin., to Daniel J. Popeo & Paul D. Kamenar, Wash. Legal Found.
(Nov. 1, 2001), available at http://www.stoplabelinglies.com/complaint/FDALetter-on-Labeling-Food-Products-Presented-or-Available-on-the-Internet.html
[hereinafter FDA Letter].
111. FDA Letter, supra note 110.
112. Id.
113. See 21 U.S.C. § 343(a) (a food is misbranded if its labeling is false or misleading in any particular); 21 U.S.C. § 352(a) (a drug or device is misbranded if its labeling is false or misleading in any particular).
114. Complaint at 12-13, Fed. Trade Comm'n v. Cent. Coast Neutraceuticals, Inc.,
No. 10-cv-4931 (N.D. Ill. Aug. 5, 2010), available at http://www.ftc.gov/os/
caselist/1023028/100816centralcoastcmpt.pdf.
115. Id. at 15.
116. Id. at 8.
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they affirmatively opted out on the order form;" and (5) falsely
claimed to have a "no questions asked" return policy that in fact
contained onerous terms and conditions."' To the extent that these
website statements "accompany" the acai berry supplement as an
explanation of the product-as the FDA has suggested they couldthey would constitute labeling and would technically come within
the FDA's jurisdiction."'
That being said, the FDA has previously taken little action on
the issue of acai berry supplements, issuing just three warning letters
to three different companies in the past four years.'" In those letters, the FDA generally took the position that the companies' claims
about their acai berry supplement products (e.g., that the product
"reduces bad cholesterol," or "helps relieve joint/muscle pain and
inflammation") caused the products to become "new drugs"-and
therefore unmarketable without FDA pre-approval-because they
were not generally recognized as safe treatment of the applicable
diseases or conditions."' The FTC's action, filed on August 5th in
federal district court in Illinois, is more drastic. It asks for a permanent injunction to prevent the defendants from engaging in further
violations of the FTC Act.'
Several weeks later, the court took a
first step in that direction by entering a preliminary injunction ordering the defendants to temporarily stop selling their products."'
The commencement of a civil action by the FTC under § 5 of the
117. Id. at 10-11.
118. Id. at 9-10.
119. See Kordel v. United States, 335 U.S. 345, 350 (1948) (holding that articles or
literature "accompany" a product, and therefore constitute a "label," when the literature "supplements or "accompany" a product, and therefore constitute a "label,"
when the literature "supplements or explains" the product, and that "no physical
attachment of one to the other is necessary. It is the textual relationship that is
significant.")
120. See Warning Letter from Food & Drug Admin. To Guilherme C. Moreira,
President, Universal Taste, Inc. (Aug. 7, 2009), available at http://www.
fda.gov/ICECI/EnforcementActions/WarningLetters/2009/ucml83392.htm; Warning Letter from Food & Drug Admin. to Kevin Vokes (July 6, 2007), available at
http://www.fda.gov/downloads/Drugs/GuidanceComplianceRegulatorylnformati
Warning Letter
on/EnforcementActivitiesbyFDA/CyberLetters/ucm056937.pdf;
from Food & Drug Admin. to Dzung Pham, Life Dynamics Tech. (May 8, 2007),
available at http://www.fda.gov/downloads/Drugs/GuidanceComplianceRegulatorylnformation/EnforcementActivitiesbyFDA/CyberLetters/ucm056948.pdf.
121. Id.
122. Complaint at 23, Fed. Trade Comm'n v. Cent. Coast Neutraceuticals, Inc.,
No. 10-cv-4931 (N.D. Ill. Aug. 5, 2010), available at http://www.ftc.gov/os/
caselist/1023028/100816centralcoastcmpt.pdf.
123. FTC Press Release, supra note 87.
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FTC Act is one of the statutory triggers that prevents the FDA from
initiating its own labeling proceedings,' so even though the acai
berry websites likely constitute "labeling," it's unlikely that we'll see
any formal action from the FDA against the defendants tagged by
the FTC.
Despite the FTC's regulatory action, however, a quick Google
search of the term "acai berry" suggests that deceptive practices on
the part of companies not party to the FTC action have continued.
Consider a website labeled "Consumer Health Reporter," which
purports to tell the personal story of "Julia Miller," an initially skeptical "Health and Diet Reporter" who tries the Fusion 5 acai berry
weight loss supplement and finds-miraculously!-that it helps her
lose twenty-five pounds in four weeks.'" Though the website does
contain the word "advertorial" in nine-point font at the top of the
page, it is clear that the site is designed to mimic a legitimate, objective news source. Cynical lawyers may be able to see through such
trickery, but less savvy consumers may not.
In sum, the issue of acai berry weight-loss supplements illustrates the regulatory game of Whac-a-Mole that often plays out in
enforcement actions against online sellers: shut one website down,
and another immediately pops up somewhere else. As noted above,
the Memorandum of Understanding between the FTC and FDA allows parallel proceedings in "highly unusual situations" where the
public interest requires it, and it isn't clear (especially given the
sheer number of dubious diet product websites on the Internet) that
the outbreak of deceptive acai berry websites is one of those situations. However, as the FTC action moves forward, the agencies certainly could benefit from the information sharing and joint planning
that the Memorandum of Understanding contemplates.
b. FTC's Authority to Regulate Health Claims Challenged
A spat over the purported therapeutic benefits of pomegranate
juice has led to a challenge in federal court to the FTC's ability to
regulate health claims. On September 27, the FTC initiated action
against POM Wonderful, LLC, asserting that the company made
false and unsubstantiated health claims about its pomegranate juice

124. 21 U.S.C. § 378(b)(1)(B).
125. Julia Miller, Acai Berry Diet Exposed: Miracle Diet or
WEBHEADLINES.INFO.,
http://www.webheadlines.info/consumerreports247/
visited June 2, 2011).

Scam?,
(last
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and pills.'" Two weeks earlier, POM Wonderful (perhaps seeing the
writing on the wall) filed a complaint for declaratory relief in District
of Columbia federal court, arguing that the FTC has exceeded its
statutory authority by creating a new rule that mandates FDA preapproval of all health-related claims on food products.' Essentially,
the complaint alleges that the FTC has informally created a "new
standard" for deceptive advertising claims. POM Wonderful bases
this allegation on two prior consent orders that required the manufacturers to stop making certain health claims until securing FDA
approval-regardless of the scientific evidence supporting the
claim.'
In the declaratory judgment action, POM Wonderful alleges that this is a drastic departure from FTC policy, thereby violating the agency's own rulemaking procedures, as well as the First and
Fifth Amendments of the U.S. Constitution.'" Calling the allegations "baseless," the FTC has filed a motion to dismiss, which is
pending as of this writing.'"
2.

Consumer Rights Litigation: A victory (sort of) for Snapple Beverage in High Fructose Corn Syrup Litigation

A federal district court in New York has granted summary
judgment for Snapple Beverage Co. in a putative class action suit
brought by consumers who alleged that the company deceived consumers by marketing its beverages as "all natural" when in fact they
contained high fructose corn syrup (HFCS).'"' The court ruled that
the plaintiffs failed to show that the defendant's actions caused them
injury-a required element of the New York laws under which the
claims were brought.'12 The court had also previously denied class

126. Press Release, Fed. Trade Comm'n, FTC Complaint Charges Deceptive Advertising
By
POM
Wonderful
(Sept.
27,
2010),
available at
http-//www.ftc.gov/opa/2010/09/pom.shtm.
127. See Complaint at 2, POM Wonderful LLC v. Fed. Trade Comm'n, No. 10-cv10539-RWR (D.D.C. Sept. 13, 2010), available at http://www.scribd.com/doc/
38553210/POM-Wonderful-vs-FTC-September-13-2010.
128. Id.
129. Id.
130. Defendant's Motion to Dismiss at 2, POM Wonderful, LLC v. Fed. Trade
Comm'n, No. 10-cv-10539-RWR (D.D.C. Nov. 16, 2010), available at http://
legaltimes.typepad.com/files/ftc-motion-dismiss.pdf.
131. Weiner v. Snapple Beverage Corp., No. 07-CV-8742-DLC, 2011 WL196930
(S.D.N.Y. Jan. 21, 2011).
132. Id.
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certification in the action, which is one in a series of similar cases
brought against the maker of Snapple in the past few years.''
The decision, Weiner v. Snapple Beverage Co.,' illustrates the
burden of proof that courts will demand in consumer fraud cases.
The plaintiffs in Weiner tried to establish injury in two ways: (1) they
alleged that they personally paid a premium amount for Snapple
beverages based on its "all natural" labeling; (2) they claimed that
the price charged for Snapple was comparatively higher than the
prices charged for beverages of the same size and type that were not
labeled or marketed as "all natural."' The court rejected these assertions, noting that the two plaintiffs "had only vague recollections
of the locations, dates, and prices of their purchases of Snapple."'"
The court found that testimony to the effect of paying "$1.79 total,
or something around there" or "somewhere south of $2" was insufficient to establish the price paid for particular Snapple products on
specific occasions.'17 Furthermore, neither plaintiff could testify that
they specifically purchased an "all-natural" Snapple product despite
the fact that its price was in fact higher than that of its competitors.'
Instead, the plaintiffs testified that their perception that Snapple was
more expensive was based on recollection of the approximate prices
paid for comparable products and that they "hadn't actually looked
at the prices of comparable products" on the days that they purchased Snapple.'" The court hinted that any plaintiff making a similar claim faces an uphill battle to establish injury, given the fact that
"it is undisputed that the prices of beverages in the retail market
vary widely and are affected by the nature and location of the outlet
in which they are sold, and the availability of discounts, among many
other factors."' The court's decision implies that only a receipt or a
direct recollection of exact price paid on a specific occasion would
suffice to establish concrete personal injury-a high bar for most
consumers to clear.
133. See A. Bryan Endres et al., United States Food Law Update: Health Care Reform,
Preemption, Labeling Claims and Unpaid Interns: The Latest Battles in Food Law, 6 J.
FOOD L. & POL'Y 328 n.107. See also Holk v. Snapple Beverage Corp., 575 F.3d 329
(3d. Cir. 2009); Von Koenig v. Snapple Beverage Corp., 713 F.Supp.2d 1066 (E.D.
Cal. 2010).
134. 2011 WL196930.
135. Id. at *3.
136. Id.
137. Id. at *4.
138. Id.
139. Weiner, 2011 WL196930 at *4-*5.
140. Id. at *3.
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Nonetheless, the Weiner case stands as a cautionary tale for
companies who wish to market their products as "all natural," for
two reasons. One is the cost of defending litigation: once the Weiner
case was denied class certification, it proceeded as a claim by two
individuals seeking aggregated monetary damages of less than one
dollar (the price difference between Snapple and its non-all-natural
competition). Despite that fact, Snapple still likely expended hundreds of hours and thousands of dollars in attorneys' fees defending
the case. Second is the fact that the Weiner litigation, despite its
eventual dismissal, likely produced the plaintiffs' desired result.
From the outset, it was undisputed that Snapple disclosed its use of
HFCS on the ingredients list of its beverages at the same time it was
using "all natural" labels. Therefore, there was no claim that Snapple hid its use of HFCS; the only issue was whether the company
hoodwinked consumers by calling a beverage "all natural" despite it
containing HFCS. And on this point, Snapple essentially conceded:
after the Weiner case was filed, Snapple began substituting sugar for
HFCS in all of its products labeled "all natural," thereby mooting
the plaintiffs' claims for injunctive relief.' It did so even though the
FDA has not taken an official position on whether HFCS is a "natural" ingredient.'
So lesson learned: some consumers (or perhaps
their lawyers) set a very high bar for what constitutes an "all natural"
product, and food companies should take this into consideration

when labeling their products.
B. Regulatory Measures to Prevent Deceptive Labeling:
1. USDA adopts new standards for grades of olive oil
In April, amid growing concern that some olive-oil producers
and importers are mislabeling their products, the USDA's Agricultural Marketing Service (AMS) announced major revisions to its

141. Id. at *1.
142. For an insightful history of the FDA's failure to define the term "natural,"
see April L. Farris, The "Natural"Aversion: The FDA's Reluctance to Define a Leading
Food Industry Marketing Claim, and the PressingNeed for a Workable Rule, 65 FOOD &
DRUG L.J. 403 (2010). For an argument that the FDA should adopt a rule banning
the use of high fructose corn syrup in food and beverages with "natural" labeling,
see Adam C. Schlosser, A Healthy Diet of Preemption: The Power of the FDA and the
Battle Over Restricting High Fructose Corn Syrup From Food and Beverages Labeled
"Natural"5 J. FOOD L. & POL'Y 145 (2009).
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standards for grades of olive oil and olive-pomace oil."' The new
standards, which supersede standards that had been in force since
1948, took effect in October 2010 and harmonize U.S. olive-oil
grade standards with internationally recognized standards of quality
used by the world's major olive-oil producing countries."'
The genesis of the revised standards was a petition to USDA by
the California Olive Oil Council (COOC), which emphasized that
the 1948 standards, by using categories such as "U.S. Grade A" or
"U.S. Fancy," did not reflect current olive-oil industry standards
used both in the U.S. and abroad."' The COOC stressed that "because there is no definition for olive oil in the U.S., some unscrupulous blenders can produce low quality olive oil and market it as extra
virgin olive oil, at a premium price."' This point was bolstered by a
study published in July by researchers at the University of CaliforniaDavis' Olive Center, who analyzed a sample set of olive oils on California grocery store shelves and concluded that 69% of the imported oils and 10% of the domestic oils tested did not meet internationally accepted standards for extra-virgin olive oil."' Virgin olive
oil, which is unprocessed and is often touted as a healthier alternative to vegetable oils, commands a significant price premium over
lower-quality olive oils and olive oil blends."'
Therefore, in an effort to define quality ratings more clearly,
the revised USDA standards list eight grades of olive oil in two major categories: olive oil and olive-pomace oil. 4 9 "U.S. Extra Virgin
Olive Oil," for example, is defined as virgin olive oil that has "excellent flavor and odor (median of defects equal to zero and median of
fruitiness greater than zero) and a free fatty acid content..of not
more than 0.8 grams per 100 grams..." ' Among other things, the
143. United States Standards for Grades of Olive Oil and Olive-Pomace Oil, 75
Fed. Reg. 22,363 (Apr. 18, 2010).
144. AGRIc. MKTG. SERV., U.S. DEP'T OF AGRIC., UNITED STATES STANDARDS FOR
GRADES OF OLIVE OIL AND OLIVE-POMACE
OIL (2010), available at
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELDEV3011889
[hereinafter REVISED OLIVE OIL STANDARDS].
145. 75 Fed. Reg. at 22,363-64.
146. Id. at 22,364.
147. P.J. Huffstutter & Kristena Hansen, Lab Tests Cast Doubt on Olive Oil's Virginity, L.A. TIMES (July 15, 2010), http://articles.latimes.com/2010/jul/15/
business/a-fi-olive-oil-20100715.
148. See id. (noting that at one retailer, a bottle of extra-virgin olive oil cost
$14.29, while a bottle of "extra-light" olive oil of the same brand cost $7.99).
149.

See REVISED OLIVE OIL STANDARDS, supra note 144, at

olive oil) and § 52.1535 (grades of olive-pomace oil).
150. Id. at § 52.1534(a).

§

52.1534 (grades of
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revised standards set forth specific definitions for "U.S. Virgin Olive
Oil," "U.S. Olive Oil," and "U.S. Refined Olive Oil," as well as a
separate grading scale for olive-pomace oil.'
The standards list
twenty-two tests used to ascertain the grade of olive oil, including
quality tests (flavor, odor, color, free fatty acid content, peroxide
value, and UV-light absorbance) and purity tests (tests to determine
olive oil origin and degree of processing, if any).'"
In revising the olive oil standards, the USDA hopes that consumers will be ensured "product quality through inspection
and..objective chemical and organoleptic testing."'
And indeed,
since taking effect in October, the revised guidelines have produced
some "small but noticeable" changes in the marketing of olive oil,
including increased use of "best by" dates on bottles and the dropping of the "extra virgin" designation on bottles of extra virgin olive
oils infused with extra ingredients such as garlic or citrus.' But the
main problem, at least according to some industry trade groups, is
that the new USDA standards are, as before, entirely voluntary, and
there is no mechanism for agency enforcement of the rules. That
fact is particularly troubling considering that state agencies have
previously found that oils labeled as "extra virgin" (and therefore
supposedly pure) were in fact blended with cheaper canola, seed, or
nut oils.'" This raises not only issues of fraud and false advertising,
but also serious health concerns for people with food allergies.
Some states (e.g., California and Oregon) have passed their own
standards for olive oil,'" but many others have not.
Therefore, private actors can be expected to continue their own
efforts to ensure that olive oil is properly labeled and marketed, and
unscrupulous marketers may continue to skirt the rules in states
without mandatory regulations. In California, the COOC has employed its own testers and scientists to create its own "certified extra
virgin" marketing label. Olive oils that meet the COOC standards151. Id.
152. See id. at § 52.1540 ("methods of analysis"); § 52.1541 ("ascertaining the
grade of a lot"); § 52.1542 ("score sheet for olive oil and olive-pomace oil").
153. 75 Fed. Reg. 22,367 (Apr. 18, 2010).
154. Lisa McKinnon, New USDA Olive Oil Standards Support What ProducersAlready
Do, VENTURA COUNTY STAR (Oct. 19, 2010), http://www.vcstar.com/news/2010/
oct/i9/new-usda-olive-oil-standards-to-take-affect-say/
155. Hufstutter and Hansen, supra note 147.
156. See CAL. HEALTH AND SAFETY CODE § 112877 (West 2011) (setting forth olive
oil grades); OR. REV. STAT. ANN. § 616.761 (West 2011) (authorizing the Oregon
Department of Agriculture to establish standards of identity and grades for olive
oil).
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which are stricter than those put into place recently by the USDAare permitted to bear a sticker distinguishing them from their noncertified counterparts.'
Not surprisingly, the legal system has also
been used to push for truth-in-olive-oil advertising: in July, just days
after the findings of the U.C.-Davis report were published in the
L.A. Times, a group of plaintiffs (led by Bravo TV "Top Chef' David
Martin) filed a putative class-action suit in California state court
against a group of defendant olive-oil producers and importers, alleging state-law claims of fraud, negligent misrepresentation, breach
of warranty, false advertising, and unjust enrichment.'" A similar
suit was filed in Florida state court in August.'"
2.

USDA Issues Final Nutrition Labeling Requirementsfor Meat and
Poultry

In an effort to more clearly communicate nutrition information, in December 2010 the USDA enacted regulations that require
major cuts of meat and poultry, as well as ground meat and poultry
products, to carry nutrition labels." The mandatory labels were
prompted by the USDA's own regulations, which require the agency
to provide nutrition labeling for major cuts of meat and poultry if
the agency finds that there isn't sufficient participation in voluntary
labeling efforts.'"'
There wasn't sufficient participation,"' and so
beginning in 2012, the USDA will require producers of a final, packaged meat product to place nutrition content labels on forty of the
most popular meat and poultry products.'' Under the rule, packages of ground or chopped meat and poultry will be required to
carry a nutrition label.' Whole, raw cuts of meat will be required to
157. McKinnon, supra note 154.
158. Shook, Hardy & Bacon LLP, California Chefs Claim EVOO Fails to Meet Regulatory Standards, FOOD & BEVERAGE LITIG. UPDATE, Aug. 6, 2010, available at
http://www.shb.com/newsletters/FBLU/FBLU359.pdf.
159. Shook, Hardy Bacon LLP, Florida Consumers Bring Fraud Claims Against
EVOO Companies, FOOD & BEVERAGE LITLG. UPDATE, Aug. 27, 2010, available at
http://www.shb.com/newsletters/FBLU/FBLU362.pdf.
160. Nutrition Labeling of Single-Ingredient Products and Ground or Chopped
Meat and Poultry Products, 75 Fed. Reg. 82,148 (Dec. 29, 2010).
161. See 9 C.F.R. § 317.343 (2010) (requiring FSIS to assess retailer participation
in voluntary labeling efforts every two years and requiring rulemaking for mandatory labeling if fewer than 60% of all companies surveyed were participating); 9
C.F.R. § 381.443 (same with respect to poultry).
162. 75 Fed. Reg. at 82,148.
163. See 9 C.F.R. § 317.300 (meat); 9 C.F.R. § 381.400 (poultry).
164. 9 C.F.R. § 317.300(a); 9 C.F.R. § 381.400.
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carry a nutrition label either on the package or on a sign at the point
of consumer purchase." The labels must indicate the total number
of calories and the grams of total fat and saturated fat that the meat
or poultry product contains.'" In addition, any product that contains a "percentage lean" statement on its label (e.g., "80% lean")
must also list the corresponding fat percentage.'"
The new rules include a number of exemptions. First, the labeling rules exempt products intended for further processing, so long
as these products bear no nutritional claims or nutrition information.t" Second, the rules exempt products that are not for sale to
consumers, so long as these products do not bear nutrition claims or
nutritional information.'" Third, ground or chopped meat or poultry products produced by small businesses do not have to comply
with the new nutritional labeling requirements."o The USDA defines a "small business" for purposes of this exception as a facility
that employs 500 or fewer people and produces no more than
This exception holds even if
100,000 pounds of meat per year.''
small producers use "percent fat" and "percent lean" labels on their
ground meat and poultry products, so long as they include no other
nutritional claims or nutritional information on their labels. However, unlike for ground products, the nutritional labeling rules for
major whole cuts of meat or poultry do not exempt small producers.'" Nonetheless, this requirement should not be overly burdensome, because USDA plans to make point-of-purchase labeling materials available over the Internet, free of charge.' Finally, the rules
exempt meat and poultry in small packages,' or custom slaughtered,' or intended for export,"' or prepared and sold at retail.'"

165. 9 C.F.R. § 317.345; 9 C.F.R. § 381.445.
166. 75 Fed. Reg. at 82,148.
167. 9 C.F.R. § 317.362; 9 C.F.R. § 381.462.
168. 9 C.F.R. § 317.400(a)(2); 9 C.F.R. § 381.500(a)(2).
169. 9 C.F.R. § 317.400(a)(3); 9 C.F.R. § 381.500(a)(3).
170. 9 C.F.R. § 317.400(a)(1); 9 C.F.R. § 381.500(a)(1).
171. 9 C.F.R. § 317.400(a)(1)(ii); 9 C.F.R. § 381.500(a)(1)(ii).
172. See 9 C.F.R. § 317.400(a)(1) (exempting food "other than the major cuts of
single-ingredient, raw meat products identified in § 317.344 produced by small
businesses"); 9 C.F.R. § 381.500(a)(1) (same as to poultry products).
173. Nutrition Labeling of Single-Ingredient Products and Ground or Chopped
Meat and Poultry Products, 75 Fed. Reg. 82,151 (Dec. 29, 2010).
174. 9 C.F.R. § 317.400(a)(4); 9 C.F.R. § 381.500(a)(4).
175. 9 C.F.R. § 317.400(a)(5); 9 C.F.R. § 381.500(a)(5).
176. 9 C.F.R. § 317.400(a)(6); 9 C.F.R. § 381.500(a)(6).
177. 9 C.F.R. § 317.400(a)(7); 9 C.F.R. § 381.500(a)(7).
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C. PrivateStandards LabelingInitiatives
In January 2011, the Grocery Manufacturers' Association
(GMA) and the Food Marketing Institute (FMI) unveiled an industry-wide, front-of-the-package (FOP) labeling system that highlights
key nutritional information about many packaged foods sold in grocery stores. The GMA and FMI, whose members include the vast
majority of food manufacturers and retailers, argue that the new
labeling will "help busy consumers - especially parents - make in-

formed decisions when they shop.""' In essence, the labeling program, called "Nutrition Keys," consists of four icons that will be
prominently displayed together on the front of a food package.
Each icon represents a key nutrient that dietary guidelines recommend consuming in limited quantities: calories, saturated fat, sugars,
and sodium."' Small food packages that don't have the space to display all four icons may display only the icon containing calorie information.'
The GMA and the FMI say that they have developed the new
standards directly in response to a challenge from first lady Michelle
Obama, who, as part of her "Let's Move" healthy eating campaign,
asked the industry to help consumers make healthier food choices.'
But in fact, the Obama administration and the FDA parted ways
with the food industry over the Nutrition Keys program after industry insisted on retaining the most controversial aspect of the program: voluntary "nutrients to encourage" labeling.'" In addition to
the four "nutrients to limit" icon, certain packages could also include up to two labels that include information about "nutrients to
encourage," including potassium, fiber, Vitamin A, Vitamin C, Vitamin D, calcium, and iron." A package could contain these icons
only if the product contained more than 10% of the daily value of
the nutrient and meets FDA requirements for a "good source" nutrient content claim.'" This juxtaposition of unhealthy nutrients
178.

Nutrition Keys Front-ofPack Labeling Initiative, GROCERY MANUFACTURER'S
http://www.gmaonline.org/issues-policy/health-nutrition/providing-innova(last visited
tive-and-healthy-choices/nutrition-keys-front-of-pack-labeling-initiative/
Apr. 13, 2011).
179. Id.
180. Id.
181. Id.
182. William Neuman, Food Makers Devise Own Label Plan, N.Y. TIMES, Jan. 24,
2011, http://www.nytimes.com/2011/01/25/business/251abel.html? r-i&scp=3&
sq=front%20ofo20package%201abeling&stcse.
183. Nutrition Keys, supra note 178.
184. Id.
Ass'N,
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with healthy ones, with no means of differentiation, led one Obama
administrative official to conclude that " 'the label [is] going to be
confusing, because [healthy nutrients] would be included out of
context, and it could make unhealthy foods appear like they had
some redeeming quality...[For example], ice cream would be
deemed healthy because it would have calcium in it.' "'"
In any case, the Nutrition Keys labeling program is the latest effort by the food industry to stay ahead of pending FDA action to
establish uniform, voluntary guidelines for FOP labeling on food
products.'" The FDA has made it clear that its goal for any FOP
labeling system is to "provide a more convenient and effective information tool for consumers seeking quick and accurate information about the nutritional quality of the food they are purchasing,"
thereby allowing them to make more nutritious food choices and
"reduce obesity and other diet-related diseases."'" What food manufacturers are worried about-and surely what they're trying to prevent by placing "nutrients to encourage" FOP labels right next to
"nutrients to avoid" FOP labels-is FDA's assessment that an FOP
labeling scheme that uniformly focuses on healthy choices "may foster industry reformulation of products because some consumers
may notice the information and make their product selection accordingly."'" But as the olive oil and Snapple litigation efforts show,
consumers appear to be increasingly demanding full clarity about
the nutritional content of food products. An industry FOP labeling
program that discloses the 12 grams of sugar per serving in Froot
Loops (more than many cookies) while at the same time labeling the
cereal as a good source of fiber and Vitamin C'" may not produce
that level of clarity.
The Nutrition Keys program is reminiscent to the highly
touted, but quickly terminated, "Smart Choices" FOP labeling
scheme developed by the Keystone Center in 2009 with funding
from fourteen major food companies.'o Processed food products
185. Neuman, supra note 182.
186. New Front-ofPackage Labeling Initiative, FDA.GOV, http://www.fda.gov/
food/labelingnutrition/ucm202726.htm (last visited Apr. 13, 2011).
187. Front-of-Package and Shelf Tag Nutrition Symbols; Establishment of Docket;
Requests for Comments and Information, 75 Fed. Reg. 22,602, 22,603 (Apr. 29,
2010).
188. Id.
189. William Neuman, For Your Health, Froot Loops, N.Y. TIMES, Sept. 4, 2009,
http://www.nytimes.com/2009/09/05/business/05smart.html.
190. Rubecca Ruiz, Smart Choices Foods: Dumb As They Look?, FORBES (Sep. 17,
2009),
http://www.forbes.com/2009/09/17/smart-choices-labels-lifestyle-health-
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meeting the Smart Choices criteria could place a green seal with a
check mark on the front of the package to indicate a "healthier"
food product.'
The problem, from a nutritional standpoint, was
that although the product may have contained relative high marks in
one aspect (e.g., low in fat, sodium or sugar; high in vitamins or calcium), these scores could offset relatively poor nutritional value in
other areas. For example, a sixty-calorie Fudgsicle qualified for a
Smart Choice label due to its low fat content, but the product had
no other nutritional value and contained three types of sugarhardly what one would term a "healthy" product.'" Other particularly egregious examples noted by the media included Froot Loops
and a "Magical Cheese Stuffed Crust Pizza" that contained 23% of
the recommended daily salt and fat intake.'
In addition to engendering significant ridicule from the media
and nutrition experts,' the FDA issued a letter expressing concern
to the General Manager of the Smart Choices Program.'" Noting
the proliferation of competing FOP labeling symbols and research
suggesting a likelihood of consumer confusion, the agency expressed concern that the criteria used to qualify products for the
Smart Choices label was inconsistent with government dietary guidelines, could mislead consumers and could encourage consumers to
eat highly processed foods rather than healthier fruits, vegetables
and whole grains.' Shortly thereafter, the Smart Choices program
voluntarily shut down the labeling initiative.'
Whether the Nutrition Keys labeling program shares a similar
fate with regard to FDA remains to be seen. Meanwhile, the agency
has committed to studying a uniform FOP labeling scheme based, at

foods.html. See also Childs, supra note 95, at 2414-15 (discussing the background of
the Smart Choices program).
191. Ruiz, supra note 190.
192. Id.
193. Id.
194. Id.; Neuman, supra note 189 (citing objections by noted food policy experts
to the Smart Choices program); Tom Laskawy, Big Food's 'Smart Choices' label raises
eyebrows at the FDA, THE GRIST (Sept. 8, 2009), available at http://www.
grist.org/article/2009-09-08-big-foods-smart-choices-label-raises-eyebrows-at-the-fda.
195. Letter From Food & Drug Admin. To Sarah Krol, Gen. Manager, Smart
Choices Program (Aug. 19, 2009), available at http://www.fda.gov/Food/
LabelingNutrition/LabelClaims/ucml80146.htm.
196. Id.
197. Press Release, Smart Choices Program, Smart Choices Program Postpones
Active Operations (Oct. 23, 2009), available at http://www.smartchoicesprogram.com/pr 091023-operations.html.
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least in part, on the "traffic light" symbol currently used in the
United Kingdom.'"
IV. CONCLUDING THOUGHTS

This update marks a milestone in food law: the long-awaited
enactment of the FDA Food Safety Modernization Act. Although
the Act fills some jurisdictional gaps and provide mandatory recall
authority, it most likely will not extinguish calls for further foodsafety regulatory reform such as the consolidation of food-safety
responsibilities into a single agency.'" So perhaps the development
of food law captured in this series of articles will mean "more of the
same." That certainly holds true with respect to litigation over allegedly deceptive or misbranded food labels. As in section III of this
update, the prior version detailed several important deceptive labeling cases and preemption issues." An earlier article analyzed the
various "all natural" lawsuits2 0 -still the subject of litigation and
likely to continue until both the FDA and USDA settle on a firm
definition. On the other hand, perhaps this is a high point in the
litigation, and the trend in food law for the future will not be more
of the same. Perhaps after courts resolve this round of disputes
there will be more predictability in both federal and state law that
will define for food manufacturers and the consuming public more
precisely where the line is between product promotion and deceptive labeling.
Meanwhile, outside the courthouse door, American consumers
continue their push for healthier and more locally sourced food
products that, in some cases, can lift some areas of the country out
of "food deserts" while strengthening local and regional food networks in other areas. The normative question raised by many of the
legal efforts discussed in this article is precisely who stands to benefit from them. And the early answer, by and large, seems to be
198. Guidancefor Industry: Letter RegardingPoint of PurchaseFood Labeling, FDA.GOV
(Oct. 2009), available at http://www.fda.gov/Food/GuidanceComplianceRegulatorylnformation/GuidanceDocuments/FoodLabelingNutrition/ucml87208.htm.
199. See e.g., Single Food Safety Agency Act of 2010, H.R. 6552, 111th Cong.
(2010) (introduced immediately after passage of the FDA Food Safety Modernization Act).
200. Endres et al., supra note 133.
201. A. Bryan Endres, United States Food Law Update: Labeling Controversies, Biotechnology Litigation, and the Safety of Imported Food, 3 J. FOOD L. & POL'Y 253, 261-70
(2007) (discussing petitions to FDA and USDA to define "natural" and accompanying litigation).
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"wealthy people." To be sure, nearly every one of the legal developments discussed in these pages benefits all food consumers in
some way. Consumers benefit from labels and advertising that
truthfully describe a particular food's nutritional content (or genetically modified status), and they also benefit from regulatory efforts
that aim to reduce the incidence of harmful disease-causing pathogens in food. The Pelman litigation and San Francisco's Happy Meal
ordinance are two very visible (if also extreme) efforts to highlight
the ever-growing problem of childhood obesity-in the end, a noble
goal.
The Los Angeles moratorium on fast-food restaurant development, however, is a more disturbing trend. It is at once overinclusive (it broadly prohibits all new fast-food restaurants without
regard to their actual menu offerings) and under-inclusive (it prohibits construction of a fast-food restaurant that serves a 1,000calorie burger, but not a sit-down restaurant that serves the same
thing, and also allows convenience stores that contain shelves upon
shelves ofjunk food and soda). More fundamentally, the ordinance
does not get to the heart of why fast food restaurants have proliferated in economically impoverished areas such as South Los Angeles.
City council members have defended the moratorium as a mere zoning restriction that aims to reserve space for food outlets that provide healthier fare, such as grocery stores, but building a grocery
store doesn't change the fact that many people-and especially those
living in poor neighborhoods-eat fast food not because they don't
have access to healthier alternatives, but because it's the only thing
they can afford. According to USDA data, more than 50 million
Americans live in households that sometimes run out of money to
buy food (USDA gives these households the unfortunate moniker
2 The problem is most severe in big cities like Los
"food insecure")."o
Angeles."' Faced with severely limited budgets and often inflexible,
hourly-wage jobs, "food insecure" individuals eat fast food because
it's quick, filling, and cheap. A gleaming new Whole Foods won't
have much impact on these people when a pound of low-fat, grassfed ground beef costs as much as an entire Big Mac value meal.
Thus, rather than trying to get rid of bad food, state and local
governments might instead explore ways to make good food more
affordable. An increasing number of farmers' markets now accept
food stamps, and in New York, food-aid recipients are given extra
202. Lisa Miller, Divided We Eat, NEWSWEEK, Nov. 22, 2010, available at
http-://www.newsweek.conV2010/11/22/what-food-says-about-class-in-america.html.
203. Id.
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credit toward purchases made at farmers' markets." Municipalities
should consider providing tax credits and other development incentives to companies that have made a public commitment to providing affordable, locally sourced food-Wal-Mart being the most notable recent example. And if cities can't bring good food to their
residents, they can bring residents to the food by taking simple
measures such as establishing bus routes between poor neighborhoods and well-stocked supermarkets,20" or encouraging community
garden projects.
Finally, we could do without the undercurrent of elitism that
runs beneath the swells of the local food movement, as illustrated by
the recent legal tussles over the exact purity of fifteen-dollar olive oil
and "all-natural" labeling on sugary, two-dollar-a-bottle juice. The
goal, as author and foodie Michael Pollan argues, should be to encourage the scalability of reasonably healthy, reasonably priced food
items, rather than the absolute healthiest, most organic foods at any
cost-so as to get away from a system in which "wealthy farmers feed
the poor crap and poor farmers feed the wealthy high-quality
food."on The FSMA's exemption for small producers and the
Healthy, Hunger-Free Kids Act's directive to create a healthier
school lunch program are important legislative efforts that dovetail
with private retailer efforts to further advance the ultimate goal of a
scalable healthy food system. Achieving this goal will take a coordinated effort involving all the players mentioned on these pages: consumers, lawyers, food companies, scientists and nutritionists, academics and gadflys, and policymakers at the local, state, and federal
levels. From that perspective, the "healthy food" movement has just
begun.

204. Id.
205. Id. (describing municipalities' bussing efforts).
206. Id.

CANADIAN FOOD LAW UPDATE
PatriciaL. Farnese*
INTRODUCTION

Provided below is an overview of developments in Canadian
food law and policy in 2010.** This update primarily analyzes the
regulatory and policy developments and litigation activities by the
federal government. This focus reflects the significance of federal
activities in the food policy realm.
During 2010, the effectiveness of Canada's regulatory framework for food safety continued to be scrutinized in response to the
deaths of twenty-three Canadians in 2008 from the consumption of
ready-to-eat meat contaminated by Listeria monocytogenes.' The Canadian government spent much of 2010 implementing the recommendations outlined in the Report of the Independent Investigator into
the 2008 Listeriosis Outbreak, released in July 2009. Given the nature
of the regulatory framework for food safety in Canada, Agriculture
and Agri-Food Canada (AAFC), the Canadian Food Inspection
Agency (CFIA), Health Canada (HC), and the Public Health Agency
of Canada (PHAC) were all involved in responding to the Weatherill
Report recommendations.! These agencies report that action was
taken in the areas of reducing food-safety risks, enhancing surveillance, and improving emergency response in the event of a foodsafety incident.'
* Professor Farnese is an Assistant Professor in the College of Law at the University of Saskatchewan. She is a graduate of the LL.M. Program in Agriculture and
Food Law at the University of Arkansas.
** This update is current to December 31, 2010.
1. Progresson Food Safety as of October 2010, CAN. FOOD INSPECTION AGENCY (Oct.
21,2010), http://www.inspection.gc.ca/english/fssa/transp/prog/prog1010e.shtm.
2. See generally, SHEILA WEATHERILL, Gov'T OF CAN., FINAL REPORT OF THE
INDEPENDENT INVESTIGATOR INTO THE 2008 LISTERIOSIs OUTBREAK (Jul. 2009), avail-

able

at

http://www.1isteriosis-listeriose.investigation-enquete.gc.ca/lirs-rpt-e.pdf

[hereinafter WEATHERILL REPORT].

3. Progress on Food Safety, supra note XX.
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In addition, consultations were undertaken to reform rules with
respect to sodium reduction targets, non-federally registered food
sector (NFRFS) imports, and § 92 of the Meat Inspection Regulations.'
HC also reported on its investigation, including public and industry
consultations, into the safety of adding caffeine to non-cola soft
drinks.' New rules to protect the safety of the food supply were implemented for the seafood industry.!
Regulations concerning the pasteurization of milk continued to
be a source of noteworthy prosecutions in 2010. Conflicting jurisprudence on the legality of cow-share agreements in Ontario and
British Columbia has emerged. In addition, the decision in Select
Brand DistributorsInc. v. Canada (Attorney General), discussed in the
2009 Canadian Food Law Update, was set aside.'
RESPONDING TO THE LISTERIOSIS OUTBREAK

To begin, Canada's Policy on Listeria monocytogenes in Ready-to-eat
Foods (2004) was updated in 2010."o The new policy will take effect
on April 1, 2011 and will apply to both food manufactured in Canada and food that has been imported." The new policy divides
ready-to-eat (RTE) foods into two categories based on Listeria risk,
5.

BUREAU OF NUTRITIONAL Scl.,

FOOD BRANCH, HEALTH CAN.,

FOOD DIRECTORATE, HEALTH PRODUCTS AND

STAKEHOLDER CONSULTATION ON SETTING SODIUM

(Jan. 2011), available at1990 (SOR/90-288).http://www.hcsc.gc.ca/fn-an/altformats/pdf/nutrition/sodium/strateg/index-eng.pdf [hereinafter STAKEHOLDER CONSTITUTION]; Imported Food Sector Regulatory Proposal, CAN.
FOOD INSPECTION AGENCY (Oct. 26, 2010), http://www.inspection.gc.ca/english/
fssa/imp/lic/lice.shtm; Consultation on Section 92 of Canada's Meat Inspection
Regulations 1990-Background, CAN. FOOD INSPECTION AGENCY (Nov. 7, 2011).
6. Press Release, Health Can., Health Canada Contemplates Safety Assessment
of Caffeine Use in Non-Cola Beverages (Mar. 19, 2010), availableat http://www.hcsc.gc.ca/ahc-asc/media/nr-cp/_2010/2010_41-eng.php.
7. The Regulation of Imported Fish and Seafood Products in Canada, CAN. FOOD
INSPECTION AGENCY (Feb. 9, 2010), http://www.inspection.gc.ca/english/fssa/
fispoi/import/inspe.shtml.
8. See Randy Shore, Raw Milk FarmerReturns to Court with Constitutional Challenge, VANCOUVER SUN (Jan. 24, 2011), http://www.vancouversun.com/
health/milk+farmer+returns+court+with+constitutional+challenge/4 153380/story.h
tml.
9. [2010] C.C.S. No. 1851; [2010] F.C.A. 3 (Can. LII).
10. FooD DIRECTORATE, HEALTH PRODUCTS AND FOOD BRANCH, HEALTH CAN.,
POLICY ON LISTERIA MONOCYCTOGENES IN READY-TO-EAT FOODS (2004), available at
http://www.hcsc.gc.ca/fnan/alt-formats/hpfbdgpsa/pdf/legislation/policy-listeri
a-mono-cytogenes-politique-toc-eng.pdf.
11. Id.
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and tailors sampling frequency to risk." The criteria used to categorize RTE foods will be reviewed by regulatory authorities to ensure
that these foods are being assigned the accurate risk level.'" The
new policy also requires that all facilities that manufacture RTE have
an environmental monitoring protocol in place." More detailed
rules about product sampling and new end-product compliance criteria based on International Codex Alimentarius Commission standards have been adopted.'" Finally, the new policy encourages RTE
manufacturers to use post-lethality treatments and/or L. monocytogenes growth inhibitors."
Concerns that the adoption of the new Compliance Verification
System (CVS) by inspectors contributed to the scale of the 2008 Listeria outbreak prompted a review of the CVS in the Weatherill Report." Ultimately, the CVS was found to be an effective investigation
system; however, criticisms were made about how CVS was implemented.'" Thus, the Canadian government hired PricewaterhouseCoopers (PWC) to review the amount of resources allocated to federally registered meat resources, including the number of investigators.'" PWC found that a minimum of 260 full-time inspectors were
required to effectively implement CVS.2" At the time of the outbreak, however, just over 150 inspectors were employed in Canada.'
To correct this shortfall, funding has been committed to hire an
additional 170 inspectors. 2 All inspectors have also been given new
training, and plans are underway to make better use of wireless
technology in the inspection process.
Another concern highlighted in the Weatherill Report was the
lack of coordination and communication between the various agencies and governments responding to the Listeria outbreak.2 ' Better
12. Id.
13. Id.
14. Id.
15.

FOOD DIRECTORATE, supra note 10.

16.

Id.

17.

WEATHERILL REPORT, supra note 2, at 36-39.

18.
19.

Id. at 38-39.
PricewaterhouseCoopers LLP, Results of the Independent Review of CFIA's Cal-

culation of the Number of Inspectors Required to Deliver CVS, CAN. FOOD INSPECTION

AGENCY (Oct. 13, 2010), http://www.inspection.gc.ca/english/fssa/transp/prog/
pwce.shtml.
20. Id.
21. Progress on Food Safety, supra note 1.
22. Id.
23. Id.
24.

WEATHERILL REPORT, supra note 2, at 75-78.
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communication and coordination likely would have resulted in
fewer people being exposed to the contaminated meat." The
Weatherill Report noted that although the Foodborne Illness Outbreak Response Protocol (FIORP) existed, it required updating in
order for it to be more frequently used."
In 2010, multijurisdictional and agency consultations were undertaken and the
FIORP was revised." Key components to the update were a new
communications plan and PHAC's designation as the lead agency
for interprovincial food illness outbreaks."
An additional outcome of the Weatherill Report recommendations is a change to the governance structure overseeing food safety
in Canada." In 2010, the federal government created the position
of Chief Food Safety Officer (CFSO) at the CFIA." The CFSO is
tasked with assisting CFIA in adopting a more holistic approach to
food safety." In particular, the integration of human, animal, and
ecosystem health priorities and responses is a key responsibility of
the CFSO." As the new CFSO, Dr. Brian Evans, who is also Canada's Chief Veterinary Officer, is in a good position to promote this
more integrated approach to food safety."
Finally, the creation of a Consumer Association Roundtable
(CAR), to be chaired by the CFSO, attempts to address the concern
raised in the Weatherill Report about consumers having the opportunity to raise concerns about food safety in Canada." CAR's membership includes leading national consumer organizations and others
concerned with the health and safety of Canada's food supply."

25. Id. at 75-76.
26. Id. at xii.
27. Canada'sFoodborne Illness Outbreak Response Protocol (FIORP)2010: To Guide a
Multi-jurisdictional Response, PuB. HEALTH AGENCY OF CAN. (June 1, 2010),
http://www.phac-aspc.gc.ca/zoono/fiorp-pritioa/index-eng.php.
28. Progress on Food Safety, supra note 1.
29. WEATHERILL REPORT, supra note 2, at 88-90.
30. Chief Food Safety Officer, CAN. FOOD INSPECTION AGENCY (June 28, 2010),
http://www.inspection.gc.ca/english/fssa/cfsocsa/cfsocsae.shtml.
31. Id.
32. Id.
33. See id.
34. Press Release, Can. Food Inspection Agency, New Forum Gives Consumer
Associations a Clear Voice in Food Safety (Dec. 8, 2010), available at
http://www.inspection.gc.ca/english/corpaffr/newcom/2010/20101208e.shtml.
35. Id.
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REFORM PROPOSALS AND CONSULTATIONS

A review of government proposals in 2010 to reform the regulatory and policy framework for food safety in Canada indicates a
strong preference for voluntary initiatives by industry." Time is
necessary to determine whether these voluntary initiatives achieve
their desired goals.
Sodium
Recently, HC has asked for comments on proposed sodium reduction targets aimed at reducing the average amount of sodium
Canadians consume daily from an estimated 3,400 mg to 2,300 mg
per day.3 The targets are based on the Sodium Reduction Strategy for
Canada prepared by the Multi-Stakeholder Working Group on Dietary Sodium Reduction (Sodium Working Group or SWG) and released in July 2010." The strategy endorsed voluntary reductions in
processed foods that will be phased in over four years beginning in
2012.31 In addition, the strategy uses Sales-Weighted Averages (SWA)
to determine the allowable sodium in a category of processed
foods."o Targets have been set based on the average of the sodium
levels of all products in a category weighted by their volume market
share." Therefore, in the short-term, food processors are not being
asked to meet the target for every food product. 2 Rather, all products in the category will be averaged to determine compliance." By
2016, however, the strategy proposes that each processor also meet
a maximum target for each category of food."
Caffeine
The recent introduction of many non-cola caffeinated beverages, commonly marketed as energy drinks, into the Canadian mar-

36. See generally STAKEHOLDER CONSTITUTION, supra note 5.
37. Id. at 2.
38. SODIUM WORKING GROUP, SODIUM REDUCTION STRATEGY FOR CANADA (uly
2010), available at http://www.hc-sc.gc.ca/fn-an/alt-formats/pdf/nutrition/sodium/strateg/index-eng.pdf.
39. STAKEHOLDER CONSTITUTION, supra note 5, at 2-3.
40. Id. at 3.
41. Id.
42. Id. at Appendix A.
43. Id. at 3.
44. STAKEHOLDER CONSTITUTION, supra note 5, at Appendix A.
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ket prompted HC to review the safety of energy drinks. In March
2010, HC released its findings to the public." HC concluded that if
Canadians follow HC's guidelines for the daily maximum amounts
of caffeine, non-cola beverages with less that 150 parts per million of
added synthetic caffeine pose no safety concern."6 Although HC has
not initiated any new regulations to target these beverages, it is encouraging processors to voluntarily adopt front-of-the-package labeling. Currently, additions of synthetic caffeine must be listed in the
ingredients list."
Fruit and Vegetables
As they exist now, the Licensing and Arbitration Regulations
(LAR) of the CanadaAgricultural Products Act requires that fruit and
vegetable dealers, excluding those who market products they have
grown themselves, be licensed." When these dealers have a dispute
with a producer, wholesaler, or retailer about the condition of a
product upon arrival at its destination, they are required to ask a
CFIA inspector to undertake a destination inspection." Article 707
of the North American Free Trade Agreement (NAFTA), however,
created the Fruit and Vegetable Dispute Resolution Corporation
(DRC) to which dealers can become members." Members of the
DRC have the option of engaging a commercial quality inspection
service provider to inspect the quality of the disputed product."
The proposed regulations would remove the restriction on where
dealers can obtain destination inspection services and would allow
them to use private inspectors." This proposed regulatory change
would harmonize Canadian regulations with international practices.

45.
46.
47.
48.
49.
50.

See Press release, Health Canada, supra note 6.
Id.
Id.
Food and Drug Regulations, C.R.C., c. 870, B.01.008(b) (Can.).
Licensing and Arbitration Regulations, SOR/84-432 § 2.01 (Can.).
Fresh Fruit and Vegetable Regulations, C.R.C., c. 285, Part VII (Can.).
51. FRUIT AND VEGETABLE DISPUrE RESOLUTION CORP., BY-LAWs (July 2007), available at http://www.fvdrc.com/adx/aspx/adxGetMedia.aspx?DoclD=10,1,Documents&MedialD=9132&Filename=ByLawsEnglish-july_7_2009.pdf.
52. Can. Food Inspection Agency, Regulatory Impact Analysis Statement, CAN.
GAZETTE (Feb.
6, 2010), http://canadagazette.gc.ca/rp-pr/pl/2010/2010-0206/html/reg-eng.html.
53. Id.
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Other Consultations
In the later part of 2010, the CFIA initiated two other consultations related to food safety. First, § 92 of the Meat Inspection Regulations requires that meat packaging components be registered if they
are used by federally registered processors." Given that the Food
and Drugs Regulations currently prohibit the use of harmful packaging," industry is arguing that § 92 is unnecessary and burdensome.'
A review has thus been undertaken to see if § 92 is required to ensure food safety. "
The second consultation concerns a proposal to require all
those in the Non-Federally Registered Sector who import food to be
licensed." Foods such as alcoholic and non-alcoholic beverages,
spices, cereals, fats, oils, spices, coffee, tea and infant formula are
examples of foods whose importers would now be required to be
licensed." It is argued that licensing will assist the CFIA in tracing
unsafe products and removing them from the marketplace in the
event of a food safety concern."
REGULATORY CHANGES

The most significant regulatory change in 2010 involved many
aquatic foods. Although it is illegal to sell diseased food,"' the import or extra-provincial movement of live crustaceans, mollusks and
finfish species are not regulated in Canada. The Fish Health Protection Regulations" enacted pursuant to the FisheriesAct merely regulated salmon and trout.' Consequently, the $4.1 billion fresh fish,
aquaculture, and seafood industries in Canada are vulnerable to the
introduction of diseases.
54.

STAKEHOLDER CONSTITUTION, supra note 5.

55.
56.

Food and Drug Regulations, C.R.C., c. 870, B.23.001 (Can.).
Consultation on Section 92 of Canada's Meat Inspection Regulations, 1990-

Background, CAN.

FOOD

INSPECTION

AGENCY,

(Nov.

7,

2010),

http://www.

inspection.gc.ca/english/fssa/meavia/sec92/bge.shtnml.
57. Id.
58. Imported Food Sector Regulatory Proposal Background Information, CAN. FOOD
INSPECTION AGENCY (Oct. 26, 2010), http://www.inspection.gc.ca/english/fssa/
imp/lic/bge.shtml.
59. Id.
60. Id.
61. Food and Drugs Act, R.S.C.1985, c. F-27 at §4.
62. C.R.C., c.812 (Can.).
63. R.S.C. 1985, c. F-14.
64. C.R.C., c.812, Schedule 1 (Can.).
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Without a regulatory framework for the health of aquatic species, Canada fails to meet its international obligations pursuant to
the OIE.' To meet these obligations, Canada requires the reporting
of diseases that threaten the health of aquatic animals, a means to
certify the health status and origin of seafood exported from Canada, movement -control programs, and a "component authority" to
oversee compliance.' The new regulations aim to meet these international standards.
The new regulations for aquatic species mirror the regulatory
framework for other animals in Canada. In fact, the regulations are
enacted pursuant to the Health of Animals Act 7 rather than the Fisheries Act. First, a list of susceptible species, or aquatic animals particularly vulnerable to disease, has been created.' Next, the requirement
under the Health of Animals Regulations (HAR) that a permit be obtained to move animals has been extended to aquatic species and
their products on the susceptible species list." It is important to
note, however, that the regulations are concerned with minimizing
risk to the fish and seafood industry. As a result, aquatic species
destined for home aquariums, even if they are on the susceptible
list, are exempt from the permit requirements.7 ' The new permit
requirements came into force on March 1, 2011."
The new regulations also significantly expand the list of diseases
that should be immediately reported to federal authorities." These
additional diseases represent the most important threats to the fish
and seafood industries and include:'
* abalone viral mortality (abalone mortality virus)
* bonamiosis (Bonamia exitiosa)
* brown ring disease (Vibrio tapetis)

65. Regulations Amending the Health of Animals Regulations, SOR/2010-296
(Can.), available at http://www.gazette.gc.ca/rp-pr/p2/2010/2010-12-22/html/sordors296-eng.html.
66. Id.
67. S.C. 1990, c. 21 (Can.).
68. Health of Animal Regulations, C.R.C., c. 296, Schedule III (Can.).
69. Id. at §§ 191, 194 and 198.
70. Regulations Amending the Health of Animals Regulations, SOR/2010-296
(Can.), available at http://www.gazette.gc.ca/rp-pr/p2/2010/2010-12-22/html/sordors296-eng.html.
71. Id.
72. Health of Animal Regulations, C.R.C., c.296, Schedule VII (Can.).
73. Regulations Amending the Health of Animals Regulations, SOR/2010-296
(Can.), available at http://www.gazette.gc.ca/rp-pr/p2/2010/2010-12-22/html/sordors296-eng.html.
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* crayfish plague (Aphanomyces astaci [EU strain])
* epizootic ulcerative syndrome (Aphanomyces invadans)
* gyrodactylosis (Gyrodactylus salaris)
* infectious hypodermal and haematopoietic necrosis
(infectious hypodermal and haematopoietic necrosis virus)
* infectious myonecrosis (infectious myonecrosis virus)
* marteiliosis (Marteilia sydneyi)
* mikrocytosis (Mikrocytos roughleyi)
* necrotizing hepatopancreatitis
* Oncorhynchus masou virus disease (Oncorhynchus masouvirus)
* red sea bream iridoviral disease (red sea bream iridovirus)
* white tail disease (white tail virus)
* withering syndrome of abalone (Xenohaliotis californiensis)
Similarly, six diseases have been added to the Annually Notifiable Diseases List:74
* bacterial kidney disease (Renibacterium salmoninarum)
* enteric red mouth disease (Yersinia ruckeri)
* furunculosis (Aeromonas salmonicida)
* streptococcosis (Streptococcus iniae)
* seaside organism (Haplosporidium costale)
* QPX disease (Quahog parasite unknown)
The annually reportable diseases are considered manageable,
thus notification is primarily for informational purposes and not to
initiate eradication measures if found.7 These notification requirements took effect on December 10, 2010.71
LITIGATION

Select Brand DistributorsInc. v. Canada (Attorney General)
As first reported in 2009 Canadian Food Law update, the Select
Brand successfully brought an application to the Federal Court for
judicial review of CFIA's refusals to allow non-standardized size jars
of Gerber brand baby food to be test marketed in Canada." Al74. Health of Animal Regulations, C.R.C., c. 296, Schedule VIII (Can.).
75. Regulations Amending the Health of Animals Regulations, SOR/2010-296
(Can.), available at http://www.gazette.gc.ca/rp-pr/p2/2010/2010-12-22/html/sordors296-eng.html.
76.

Id.

77. Select Brand Distributors Inc. v. Canada (Attorney General), [2010] C.C.S.
No. 1851; [2010] F.C.A. 3 (Can. LII).
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though the Processed Products Regulations of the Canadian Agricultural Products Act only permit baby food to be sold in two sizes,'7 §
9.1 creates a process wherein one can apply for approval to sell a
product in a non-standardized size for the purpose of testing the
market. Nonetheless, Select Brand's request was refused on the
grounds that it had failed to establish that non-standardized sizes
would not disrupt normal trading patterns as required by §
9.1(5)(a)." On first hearing, the court found that regulating the
marketplace fell within activities prescribed pursuant to the Competition Act,"' thus its inclusion in the PPR was ultra vires." Section
9.1(5)(a) was struck down and the CFIA was ordered to allow the
CFIA to test market baby food for up to twenty-four months.'
In early 2010, the Federal Court of Appeal (FCA) reversed the
lower court's decision.' The FCA rejected the trial court's interpretation that § 9.1(5)(a) was ultra vires because it attempted to regulate
the marketplace.' Rather, the FCA held that discretion under §
9.1(5)(a) to refuse test marketing if it would disrupt "normal or
usual trading patterns" is merely preserving status quo.' The FCA
also found that the trial judge erred in concluding that the CFIA
had no basis on which to conclude that Select Brand's test marketing of non-standardized sizes of baby food would disrupt the normal
and usual trading patterns." As a result, the order directing CFIA to
allow Select Brand to test market its new baby food was set aside.'
PASTEURIZATION

Every jurisdiction in Canada has a prohibition on the marketing
and sale of unpasteurized milk because of concern for potential bac-

78. C.R.C., c. 291, Schedule III, Table III, Section 2 (Can.).
79. Processed Products Regulations, C.R.C., c. 291 (Can.).
80. Select Brand Distributors Inc. v. Canada (Attorney General), [2010] C.C.S.
No. 1851; [2010] F.C.A. 3, 1 (Can. LII).
81. R.S.C. 1985, c. C-34.
82. Select Brand Distributors Inc. v. Canada (Attorney General), [2010] C.C.S.
No. 1851; [2010] F.C.A. 3, 1 35 (Can. LII).
83. Id.
84. Select Brand Distributors Inc. v. Canada (Attorney General), [2010] F.C.A. 3;
80 C.P.R. (4th) 337; 400 N.R. 76 (Can.).
85. Id. at 11.
86. Id. at 131.
87. Id. at 47.
88. Id. at 1 59.
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terial and viral contamination.' It is not illegal, however, to consume unpasteurized milk." Thus, despite the contamination risks,
there is a segment of consumers that wants to consume unpasteurized milk for either the perceived health benefits or improved taste.'
Unless they happen to also be dairy farmers, these consumers have
no obvious legal means to obtain unpasteurized milk.
To circumvent the prohibition on the sale or marketing of unpasteurized milk, cow share arrangements have emerged in Canada." In a typical cow share agreement, the consumer takes a partial
ownership interest in the cow or cows from whom the milk is obtained." It is argued that this agreement is not unlawful as the partial ownership interest negates the need for a "sale" of unpasteurized milk by the farmer as the consumer is merely obtaining milk
from a cow she owns." In 2010, two cases-R. v. Schmidt and Fraser
Health Authority v. jongerden (c.o.b. Home on the Range)-have considered the legality of cow-share/lease agreements."
R. v. Schmidt
Michael Schmidt is an organic dairy farmer from Ontario and a
vocal advocate of the benefits of unpasteurized milk." For a number
of years, he has provided unpasteurized milk to consumers through
a cow share agreement." In 2006, he was charged under Ontario's
Health Protectionand Promotion Acte and the Milk Acte with a total of

89. See R. v. Schmidt, [2010] O.J. No. 223; 2010 O.N.C.J. 9; see also Fraser Health
Auth. v. Jongerden (c.o.b. Home on the Range), [2010] B.C.J. No. 480; 2010 BCSC
355; 6 B.C.L.R. 5th 293.
90. Id.
91. Id.
92. Id.
93. Id.
94. See R. v. Schmidt, [2010] O.J. No. 223; 2010 O.N.C.J. 9; see also Fraser Health
Auth. v. Jongerden (c.o.b. Home on the Range), [2010] B.C.J. No. 480; 2010 BCSC
355; 6 B.C.L.R. 5th 293.
95. R. v. Schmidt, [2010] O.J. No. 223; 2010 0.N.C.J. 9; Fraser Health Auth. v.
Jongerden (c.o.b. Home on the Range), [2010] B.C.J. No. 480; 2010 BCSC 355; 6
B.C.L.R. 5th 293.
96. Nathanael Johnson, The revolution will not be pasteurized: Inside the raw-milk
underground, HARPER'S MAGAZINE, Apr. 2008, at 71-78.

97. See id.
98. R.S.O. 1990, c. H.7.
99. R.S.O. 1990, c. M.12.
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20 charges related to the sale, distribution and marketing of unpasteurized milk products.'"
Relying on the Supreme Court of Canada in R. v. Sault Ste.
Marie (City),"' and R. v. Chapin," Kowarsky J.P. held that each of
the offences Schmidt was alleged to have committed were strict liability offences."' Therefore, to be found guilty, the Crown needed
to prove that Schmidt committed the actus reus of each offence beyond a reasonable doubt." If the Crown had succeeded in this task,
the onus would have shifted to Schmidt to establish on a balance of
probabilities that he either exercised reasonable care to avoid committing the offences or that he held an honest, but mistaken, belief
that he was acting lawfully." The onus never shifted to Schmidt,
however, as the Crown did not convince the court that Schmidt had
committed the offences.'"
The court engaged in a detailed statutory interpretation exercise which led to the conclusion that both the Milk Act and the
HPPA were concerned with protecting the public at large."'o The
prohibitions on the sale, distribution, and marketing of unpasteurized milk were established to protect an uninformed public from the
risks associated with unpasteurized milk products.'" By only providing milk to members of the cow share and not engaging in any advertising to gain cow share members, Schmidt's activities were not
aimed at the general public.'" Thus, his actions were not in violation of either the Milk Act or the HPPA."o
Likewise, there was no evidence that anyone had become ill
from Schmidt's products or that his products were somehow unsafe
or unfit for human consumption."' The court noted that Schmidt's
evidence about the safety practices followed on his farm to avoid
contaminating the milk was uncontested."' Neither the general pub6-7; 2010 O.N.C.J. 9. One charge was
100. R. v. Schmidt, [2010] O.J. No. 223,
withdrawn by the Crown leaving 19 charges considered by the trial judge in this
case. Id.
101. [1978] 2 S.C.R. 1299 (Can.).
102. [1979] 2 S.C.R. 121 (Can.).
103. R. v. Schmidt, [2010] O.J. No. 223, 24; 2010 O.N.C.J. 9.
104. Id. at 1 25.
105. Id.
106. R. v. Schmidt, [2010] O.J. No. 223, 184; 2010 O.N.C.J. 9.
107. Id. at 121.
108. Id. at 1 139-140.
109. Id. at 1 143.
110. Id. at 184.
111. R. v. Schmidt, [2010] O.J. No. 223, 1 163; 2010 O.N.C.J. 9.
112. Id.
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lic, nor his members, were found to have been put at risk."' As a
result, Schmidt's cow share arrangement did not contravene the
HPPA or the Milk Act."'
Soon after the decision in Schmidt, the British Columbia Supreme Court was asked to consider the legality of cow share arrangements."' Given the decision in Schmidt, it would be reasonable
for Alice Jongerden to have expected that her cow share arrangement would be found to not contravene B.C.'s prohibition against
the sale, distribution, and marketing of unpasteurized milk. She was
mistaken."'
Jongerden was charged under § 15 of B.C.'s Public Health Act
which prohibits a person from wilfully causing a health hazard. "
Unlike Ontario, unpasteurized milk is deemed a health hazard by
regulation."" Thus, by providing unpasteurized milk to members in
her cow share, Jongerden knowingly created a health risk."' The
issue of providing unpasteurized milk to members versus the public
at large was not relevant given the regulatory regime in British Columbia.'
The court held that it was in the public interest to have
the law followed."' As a result, the trial judge granted the petitioner's request for an injunction barring Jongerden from distributing unpasteurized milk.'
In Canada, unpasteurized milk is regulated through provincial
public-health regulatory regimes. As Jongerden and Schmidt have
shown, the legality of cow share arrangements will depend on the
specifics of each province's regulations.

113. Id.
114. Id. at 184.
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No. 480, 1 12; 2010 BCSC 355; 6 B.C.L.R. 5th 293
116. See id. at 133.
117. Public Health Act, S.B.C. 2008, c. 28.
118. Public Health Act Transitional Regulation, B.C. Reg. 51/2009 at §7 (2010).
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No. 480, 1 30; 2010 BCSC 355; 6 B.C.L.R. 5th 293.
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I. INTRODUCTION

This EU Food Law Update will focus on the developments that
occurred since October 2010 in the areas of genetically modified
organisms, novel foods, contaminants, food quality, and labeling.
II. GENETICALLY MODIFIED ORGANISMS

Following the Commission Proposal to give Member States the
possibility of restricting or prohibiting the cultivation of genetically
modified organisms in their territory,' the European Parliament
Committee on the Environment, Public Health and Food Safety
(ENVI Committee) has been discussing the issue. A Rapporteur
wrote a Draft Report on the Proposal.! On the basis of this document, the ENVI Committee adopted its final Report in April 2011,
and the entire Parliament is expected to vote on it in June 201 1.
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According to Directive 2001/18/EC, genetically modified organisms
can be placed on the market if a specific environmental risk assessment has been carried out according to the principles set out in Annex II of this Directive, and based on information specified in Annex III.' In its Draft Report, MEP Corinne Lepage indicates that in
addition to this, Member States should be able to take into consideration "other grounds that may include, inter alia, changes in agricultural practices, land use, town and country planning, socioeconomic impacts, or other legitimate factors."' In addition, her
Draft Report points out the distrust many Europeans have toward
genetically modified organisms.' In the meantime, discussions on
this subject are also ongoing within the Council. The Council is set
to discuss possible justifications that would permit Member States to
restrict the cultivation of genetically modified organisms in their
territory. There are some doubts on whether such a piece of legislation is in conformity with the internal market rules and the WTO
agreements.' Back in 2008, the Council issued conclusions on genetically modified organisms, which asked for the environmental
risk assessment in the authorization process to be strengthened, for
a European Commission report analyzing the socioeconomic benefits and risks of placing genetically modified organisms on the market to be published by June 2010, and for labeling thresholds to be
adopted by the European Commission to warn of the adventitious
presence of authorized genetically modified organisms in conventional seeds.' Some Member States believe the full implementation
of these conclusions would bring about more fruitful discussions.'
In addition, in October 2010 the European Commission issued
a recommendation for tolerable magnitudes of unapproved genetically modified organisms in agricultural imports.'o It recommends
4. Council Directive 2001/18/EC, 2001 O.J. (L 106) 1 (EC).
5. Draft Report, supra note 2, at 13.
6. Id. at 15.
7. EU Commission's Proposed GM National Bans May Be Legally Invalid-EU Council Legal Service, GM WATCH (Nov. 12, 2010), http://gmwatch.org/latest-listing/1news-items/12658.
8. Council Conclusions, Genetically Modified Organisms, 16882/08 (Dec. 5,
2008), available at http://register.consilium.europa.eu/pdf/en/08/stl6/stl6882.
enO8.pdf.
9. Press Release, Europa, Preparation Environment Council, 14 March 2011
(Mar. 11, 2011), available at http://europa.eu/rapid/pressReleasesAction.
do?reference-MEMO/ 11/ 158&type=html.
10. Biotechnology : EU Commission for 0.1 per cent tolerance in feed imports, GMO
COMPAss
(Oct. 29, 2010), http://www.gmocompass.org/eng/news/544.biotechnology-eucommission01_per-cent tolerancefeed.html.
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that for feed imports, unintentional impurities be permitted up to
0.1%." This shifts from the "zero tolerance" policy currently practiced in the EU toward unapproved genetically modified organisms. 2 This recommendation was adopted by the Standing Committee on the Food Chain and Animal Health (technical group composed of Member States and chaired by the European Commission);
it is now going through the "comitology with scrutiny" procedure
and is being discussed within the European Parliament."
III. NOVEL FOODS
Given the lack of agreement between the European Parliament
and the Council on the Commission Proposal for a Regulation on
Novel Foods, the text officially went to Third Reading-also known
as conciliation procedure-in December 2010." A lot of the disagreement relates to the issues of cloning and nanotechnology." The
conciliation procedure is the last attempt to adopt the proposal into
law. The proposal will be discussed at informal meetings-called
"trialogues"-between the European Parliament, the European
Commission, and the Council Presidency, to try to negotiate a compromise on the proposal." Then, a Conciliation Committee, composed of representatives from Member States and the European
Parliament, will meet to try to draft a joint text based on the negotiations in the trialogue meetings. The conciliation procedure is
expected to end by the end of March 2011." After that date, the
11.
12.
13.

Id.
Id.
EU Considers Changing "Zero Tolerance" GM Policy For Animal Feed, CHECK
BIOTECH (Mar. 1, 2011), http://greenbio.checkbiotech.org/news/eu-considers
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14. Press Release, Council of the European Union, Employment, Social Policy,
Health
and
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Affairs
(Dec.
6-7,
2010),
http://www.
consilium.europa.eu/uedocs/cms-data/docs/pressdata/en/1sa/ 118254.pdf.
15. Jess Halliday, No Novel Food Agreement Would Show No-one Cares About Innovation, Consultant, FOOD PRODUCTION DAILY (Mar. 21, 2011), http://
www.foodproductiondaily.com/Quality-Safety/No-novel-food-agreement-would-showno-one-cares-about-innovation-consultant.
16. EUROPEAN PARLIAMENT, CODECISION AND CONCILIATION: A GUIDE TO HOW THE
PARLIAMENT CO-LEGISLATES UNDER THE TREATY OF LIsBON 1, 15 (2009), available at

http-//www.europarl.europa.eu/code/information/guide-en.pdf.
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European Parliament will have to vote on the joint text, if such a
text manages to be drafted and agreed on." If the authorities cannot
reach such an agreement, the proposal will not be adopted and the
legislative procedure will end."
IV. CONTAMINANTS

In December 2010, German authorities discovered that a batch
of fatty acids that was meant to be used for technical purposes was
mixed with fat designed for the production of feed." Thanks to the
traceability procedures in place, authorities were able to find that
the batch of fatty acids was produced in a German biodiesel com21
pany and was delivered to a German feed fat producing company.
The batch in question contained levels of dioxin that were higher
than those allowed under EU law.2 ' Later, additional batches were
found to be contaminated. While the feed fat that was considered
potentially contaminated was delivered to several compound feed
manufacturers in Germany, no deliveries were made outside Germany.2" As for the feed produced out of the potentially contaminated fat, it had been delivered in Germany to laying-hen, fatteningpoultry (broilers and turkey), pig, dairy cattle, bovine, rabbit, and
goose farms, and some crossed borders to France and Denmark.
Because the levels in the fat transported to Denmark were higher
than the EU limits, the animals fed with the contaminated fat did
not enter the food chain.2 ' For the fat that entered France, the di-

20. European Commission Codecision, supra note 17.
21. CODECISION AND CONCILIArION, supra note 16. UPDATE: in March 2011, the
discussions on the Commission Proposal for a Regulation on Novel Foods officially
failed as no agreement could be reached in the conciliation procedure. The proposal was thus not passed. This means that the status quo remains for now, until
the Commission brings forward a new proposal in the future.
22. Feed Contamination-Dioxin in Germany, EUROPA.EU, http://ec.europa.eu/
visited
(last
food/food/chemicalsafety/contaminants/dioxin-germany-en.htm
June 4, 2011).
23. Id.
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25. Id.
26. Id.
27. Feed Contamination-Dioxin in Germany, EUROPA.EU, http://ec.europa.eu/
(last visited
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June 4, 2011).
28. Id.
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oxin levels were reportedly within the thresholds allowed by the
EU."
Due to this event, a number of farms were blocked (pigs and
laying-hen farms) but the meat of several potentially contaminated
pigs coming from a blocked farm was nevertheless sent to Poland
and the Czech Republic before the farm closing." While the meat
was not transported further, the potentially contaminated meat sent
to the Czech Republic turned out to be in compliance with the EU
thresholds, but the meat sent to Poland was consumed before analyses could be made.'
Member States are now discussing needs for tighter controls
and increased transparency to ensure that this does not happen
again.3 ' This incident may have implications for other feed materials
and may compromise private-regulation initiatives. In the meantime,
investigations on the causes of this crisis are ongoing."
V. FOOD QUALITY

In December 2010, the European Commission released two
proposals that form the so-called "Quality Package."3 ' This Quality
Package includes a proposal for a Regulation on agricultural product quality schemes and a proposal to modify Regulation (EC) No
1234/2007 concerning marketing standards for agricultural products." It also contains guidelines of best practices on voluntarycertification schemes and on the labeling of products using protected designations of origin (PDOs) or protected geographical indi-
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34. Quality Package 2010, EUROPA.EU,
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quality/policy/quality-package-2010/index en.htin (last visitedJune 4, 2011).
35. Commission Proposal for a Regulation of the European Parliament and of the
Council on Agricultural Product Quality Schemes, COM (2010) 733 final (Dec. 10,
2010), available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:
2010:0733:FIN:en:PDF.
36. Commission Proposalfor a Regulation of the European Parliament and of the
Council amending Council Regulation (EC) No 1234/2007 as regards marketing standards, COM (2010) 738 final (Dec. 10, 2010), available at http://eurlex.europa.eu/LexUriServ/LexUriSer.douri=COM:2010:0738:FIN:en:PDF.
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cations (PGIs) as ingredients." This Package has now entered the codecision procedure and is thus being discussed at European Parliament level and at Council level."
The proposal on marketing standards aims at extending the
minimum requirement of "sound, fair and marketable" that already
exists in market-management measures, to products that are not
covered by specific marketing standards." In addition, according to
this text, the Commission would be able to adopt marketing standards by sector or by product for products that are listed in Annex I
of Reg. 1234/2007.40 Such standards could include a variety of requirements, including one on place of farming and/or origin labeling." The issue of origin labeling is already discussed in the context
of the Commission Proposal for a Regulation on the provision of
food information to consumers, and thus authorities will have to pay
careful attention to the direction the debates take on both proposals
to ensure consistency between the two texts.
VI. LABELING

On February 11, 2011, the Council released its common position on the Commission Proposal for a Regulation on the provision
of food information to consumers." The Council took a different
position from the European Parliament on several issues." Some of
the most controversial points relate to nutrition labeling and country-of-origin labeling, and on the authority Member States should or
should not have in setting standards concerning food labeling." The
37. Guidelines on the Labelling of Foodstuffs Using Protected Designations of
Origin (PDOs) or Protected Geographical Indications (PGIs) as Ingredients,
2010/C 341/03, 2010 O.J. (C 341) 3.
38. Quality Package 2010, supra note 35.
39. Commission Proposalfor a Regulation of the European Parliament and of the
Council amending Council Regulation (EC) No 1234/2007 as regards marketing standards, COM (2010) 738 final (Dec. 10, 2010), available at http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2010:0738:FIN:en:PDF.
40. Id. at 17.
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st17602.enl0.pdf.
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piece of legislation also implicitly addresses the issue of selfregulation by discussing how far private regulation and public regulation can coexist on issues of public-health concerns." Following
this Council common position, the dossier has entered the Second
Reading stage." Thus, the European Parliament Environment, Public Health, and Food Safety Committee (the ENVI Committee),
which has been the committee in charge of this topic from the beginning, must now agree on amendments to the Council's common
position." The views vary a lot, and it is expected that compromises
will have to be made to avoid having this piece of legislation go
through the conciliation procedure."
The Council and the Parliament disagree on the content of the
nutrition declaration on food products." Disagreement over the actual nutrients to be declared, whether the declaration should be
mandatory or voluntary, and whether the declaration should be indicated on the front of the pack or on the back of the pack are some
of many points where views diverge.' In addition, the Parliament
and the Council disagree on whether labeling of the country of origin should be made mandatory for a number of products." The Parliament wants to make country of origin labeling mandatory on a
variety of products, and is against having the Commission carry out
a prior impact assessment to determine whether such measures are
feasible on a case-by-case basis." The Council favors voluntary country-of-origin labeling unless failure to indicate the origin might mislead consumers (this would not apply to meat, for which indication
of origin would be mandatory)." In addition, the Council indicated
that if the country of origin is voluntarily given on a food but the
45. Position of the Council at First Reading With a View to the Adoption of a
Regulation on the Provision of Food Information to Consumers, 17602/10 (Feb.
11, 2011), available at http://register.consilium.europa.eu/pdf/en/10/st17/
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food's primary ingredient (an ingredient that represents more than
50% of that food) has a different origin, then the food should either
indicate the country of origin of the primary ingredient, or bear the
mention that the primary ingredient is from a different origin.!
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